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RELATION OF INTERNATIONAL LAW TO INTERNAL 
LAW IN AUSTRIA 


By Ianaz 


Professor of Public Law, University of the Saar, Saarbriicken 


The rules concerning the relation of international law to internal law 
in Austria have undergone less change than those of many other European 
countries since the end of World War I. The relevant provisions? of the 
Austrian Federal Constitution of October 1, 1920,? were not affected by 
the subsequent constitutional reforms.* These rules had been the subject 
of much theoretical discussion‘ before a sizable body of constitutional 
usage and relevant jurisprudence had developed. The present article aims 
at examining and supplementing these theories in the light of current 
practice. 


I. THe GENERALLY RECOGNIZED RULES OF INTERNATIONAL LAW 


Article 9 of the Federal Constitution reads: ‘‘The generally recognized 
rules of international law are valid as integral parts of Austrian Federal 


1English text in U.N. Legislative Series, Laws and Practices Concerning the Con- 
clusion of Treaties, St/LeG/Ser. B/3, pp. 7 ff. 

2 Bundesgesetzblatt (Federal Gazette, hereafter referred to as BGBI.), No. 1/1920. 
Mary Macdonald, The Republic of Austria 1918-1934 (London, 1946), pp. 107-155, 
contains an English translation of this Constitution. 

3 BGBI. No. 268/1925, Consolidated Text BGBI. No. 367/1925, and BGBI. No. 
392/1929, Consolidated Text BGBI. No. 1/1930. Constitutional Law of May 1, 1945, 
Staatsgesetzblatt (hereafter referred to as StGBl.) No. 4/1945, and Constitutional Law 
of Dec. 13, 1945, StGBl. No. 232/1945. The Federal Constitution of May 1, 1934, 
BGBI. No. 1/1934, II (effective 1934-1938), reproduced these provisions without 
major alterations. 

#Ludwig Adamovich, Grundriss des O6sterreichischen Verfassungsrechtes (1947) ; 
Josef Hlavaé, ‘‘Zur innerstaatlichen Verbindlichkeit internationaler Arbeitsiibereinkom- 
men,’’ Das Recht der Arbeit, August, 1952, pp. 19-23; Ludwig Jordan, ‘‘ Bemerkungen 
zu Art. 9 der ésterreichischen Bundesverfassung,’’ 7 Zeitschrift fiir 6ffentliches Recht 
453-459 (1928); Hans Kelsen, Die Verfassungsgesetze der Republik Osterreich, Vol. V: 
Die Bundesverfassung vom 1. Oktober 1920, pp. 53-284; Josef Kunz, ‘‘ Vélkerrechtliche 
Bemerkungen zur ésterreichischen Bundesverfassung,’’ 54-55 Annalen des Deutschen 
Reichs 295-324 (1921/22); Rudolf A. Métall, ‘‘Das allgemeine Vélkerrecht und das in- 
nerstaatliche Verfassungsrecht, Zur Auslegung des Art. 9 der ésterreichischen Bundesver- 
fassung,’’ 14 Zeitschrift fiir Vélkerrecht 161-187 (1927); ‘‘Die gerichtliche 
Uberpriifung von Staatsvertriigen nach der dsterreichischen Bundesverfassung,’’ 7 
Zeitschrift fiir 6ffentliches Recht 106-118 (1928); and ‘‘Zur Auslegung des Art. 50 der 
Bundesverfassung,’’ Osterreichisches Verwaltungsblatt 1930, No. 20, p. 3; Alfred 
Verdross, ‘‘ Weleche Bedeutung haben zwischenstaatliche Vertriige fiir die innerstaatliche 
Gesetzgebung,’’ Verhandlungsschrift des 2. deutschen Juristentages in der CSR, 
Briinn, 1925, p. 235; and ‘‘Le fondement du droit international,’’ 16 Recueil des Cours, 
Académie de Droit International 273 (1927, I); and Vélkerrecht (ed. 1955) 65-69. 
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Law.’’ This rule was embodied in the Austrian Constitution so as to 


correspond to Article 4 of the Weimar Constitution.5 Whereas the latter 
measure was adopted only after long debates,® there was no official com- 
ment * on the draft of Article 9, which was passed without being discussed.® 
The meaning of this rule has, however, been clarified by some decisions. 

A rule of international law does not have to be recognized unanimously 
by all states in order to be considered a ‘‘generally recognized rule of 
international law’’ under Article 9 of the Constitution. The Austrian 
Supreme Court held ® the Hague Rules of Land Warfare to be part of 
Austrian Federal law, not by virtue of the ratification of the Hague Con- 
ventions of 1899 and 1907 by the Austro-Hungarian Monarchy, *° but by 
virtue of Article 9 of the Austrian Constitution." 

In one of these cases a mail coach, which had originally belonged to the 
German Reichspost, had been taken as war booty by the Red Army, which 
first loaned it to the Austrian postal authorities, but subsequently sold it 
to a private Austrian citizen. The postal authorities refused to hand over 
the coach, contesting the Red Army’s right to take war booty under 
Article 53, subparagraph 1 of the Hague Rules of Land Warfare, as the 
Soviet Union had not adhered to these rules.12 The Supreme Court deemed 
it 


unnecessary to inquire, whether the Red Army did recognize the 
principles embodied in the Hague Rules as customary law even if 
the USSR should not have adhered to these rules. In the present 
dispute between Austrian parties, the one decisive element was the 


5 Kelsen, 5 op. cit. 75. 

6 Lawrence Preuss, ‘‘International Law in the Constitutions of the Linder in the 
American Zone of Germany,’’ 41 A.J.I.L. 888-889 (1947); Verdross, Die Einheit des 
rechtlichen Weltbildes, 111-114, gives a summary of these debates. Due to a comment 
by Prof. Verdross, the wording of this article, as adopted by the Constitutional Com- 
mittee, was changed. While the draft of the Committee declared that the generally 
recognized rules of international law should regulate merely the foreign relations of 
Germany, the wording finally adopted conforms to the theory propounded by Prof. 
Verdross that these rules should also be binding as internal law. See note 31 infra. 

7Annex No. 991 to the Stenographie Records of the Constituent National Assembly, 
reprinted by Kelsen, op. cit. 507-520. 

8 Métall, 14 Zeitschrift fiir Vélkerrecht 161-162 (1927); Kunz, loc. cit. 309. 

® Nov. 24, 1950; Seidl-Hohenveldern, ‘‘Settlement of Claims for Damages arising out 
of the Occupation of Austria,’’ 79 Journal du Droit International 565 (1952), note 11; 
Oct. 1, 1947, Ssterreichische Juristen-Zeitung, Reports, No. 790/1947. 

10 Austrian Reichsgesetzblatt (hereafter referred to as RGBI.) No. 174/1913, and No. 
180/1913. 

11 The Court refused to recognize this ratification as binding, since the Austrian 
Republic is a different state from the Austro-Hungarian Monarchy. The Court, how- 
ever, failed to take notice of an official announcement in the Bundesgesetzblatt No. 
381/1937, that in 1937 Austria had declared, in the forms required by international law 
and by the 1934 Constitution, its willingness to recognize the Hague Conventions as 
binding for Austria. 

12 On this controversial issue see B. Meissner, Sowjetunion und Haager Landkriegsord 
nung, Forschungsstelle fiir Vélkerrecht und auslindisches 6ffentliches Recht der Uni- 
versitit Hamburg (1950). 
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fact that Austria had accepted the provisions of the Hague Rules as 
generally recognized rules of international law.’ 


Thus, the fact that it was at least doubtful whether a major Power like 
the Soviet Union adhered to these rules did not prevent the Court from 
considering them to be generally recognized. The stress which the Court 
laid on the fact that Austria had accepted the rules concerned, should not 
be interpreted in the sense that this fact, rather than the unanimous consent 
of states, should be the decisive test ’* as to whether a rule is generally 
recognized '° in the eyes of Austrian courts. 

In the Dralle case ** the rule followed by the vast majority of earlier 
Austrian Supreme Court decisions,’*? that a foreign state is immune from 
Austrian jurisdiction in respect of its acta jure gestionis as well as of its 
acta jure imperii, was abandoned by the Supreme Court when it found, 
after an exhaustive survey of the views held in other countries, that this 
rule was no longer ‘‘generally recognized.’’ The Dralle decision explicitly 
intends to establish a new rule 7° ‘‘valid under the circumstances prevailing 
today,’’ in contrast to prior decisions. Thus, the notion of ‘‘generally 
recognized rules’? in the Austrian Federal Constitution is not to be 
construed as referring to the rules generally recognized at the time of the 
adoption of the Constitution, although in general the words of the Con- 
stitution are interpreted according to their historic meaning.’® Old rules 
may, however, be abandoned and new rules introduced under this clause.”° 


The principles contained in the Universal Declaration of Human Rights 
adopted by the General Assembly of the United Nations on December 10, 
1948, have not yet been held to be such generally recognized rules. The 
Constitutional Court refused to apply them, ‘‘as this Resolution of the 
United Nations had not yet been incorporated in the internal law of 


13 Decision of Oct. 1, 1947, Ssterr. Juristen-Zeitung, Reports, No. 790/1947. 

14 Paul Heilbronn, Grundbegriffe des Vélkerrechtes 33 (1912), quoted by Kunz, loc. 
cit. 311, holds that a rule not accepted by the state concerned could never bind this state. 
See also the decision of the International Court of Justice in the Anglo-Norwegian 
Fisheries Case, Judgment of Dec. 18, 1951, [1951] I.C.J. Reports 131. 

15 Kelsen, 5 op. cit. 75-76, maintains that Art. 9 would be superfluous, if it would 
merely imply that the rules already recognized by Austria should be recognized as 
Austrian law; contra, Jordan, loc. cit. 454-455, and Métall, 14 Zeitschrift fiir Volker- 
recht 169 (1927). 

16 Hoffmann v. Dralle, May 10, 1950, Supreme Court, Off. Coll. SZ XXIII (1950) No. 
143; 45 A.J.I.L. 354 (1951); 77 Journal du Droit International 748 (1950); OGster- 
reichische Juristen Zeitung, Reports, No. 356/1950. 

17 Seven decisions prior to 1900, decisions of Jan. 20, 1926, Sept. 11, 1928 (Annual 
Digest (1927-28), Case No. 113, p. 178), June 4, 1930, Jan. 22, 1935, Sept. 17, 1947; 
contra, Dee. 17, 1907, Feb. 5, 1918, Aug. 27, 1919, Jan. 5, 1920 (Annual Digest (1919- 
1922), Case No. 79, p. 113), all quoted in Hoffmann v. Dralle. 

18 Austria has, however, not actively opposed the formation of this new rule. It is 
situations like this to which the authorities quoted (note 14 supra) appear to refer. 

19 Const. Court, Oct. 5, 1951, Off. Coll. No, 2192. 

20 In this sense, Verdross, 16 Hague Academy Recueil 273 (1927, I); Kunz, loc. cit. 
319. 
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Austria, all the more so, as the Republic of Austria has not yet become a 
member of the United Nations.’’ ** 

The reference of Article 9 to the ‘‘recognized rules of international law’’ 
is extensively construed as comprising also the generally recognized rules 
of private international law and of international administrative law.?? 

The fact that the provision concerning the incorporation of the generally 
recognized rules of international law into Austrian law is embodied in the 
Federal Constitution does not put these rules on the same level as the Con- 
stitution ; hence a Federal law may depart from these rules without having 
to be adopted with the qualified majority ** required for ‘‘Constitutional 
Laws,’’ 2.e., laws amending the Constitution.** The Constitutional Court 
has frequently held that Article 9 does not bestow any subjective right 
guaranteed by the Constitution on the individual citizen.*® Therefore, a 
person cannot base a claim before the Constitutional Court on an alleged 
violation of international law in the same manner as in the case of an 
alleged violation of his civil rights.** The Supreme Court likewise seems 
to envisage the possibility that laws may derogate from the generally 
recognized rules of international law.**7 These rules would acquire a 
status of permanence equal to that of constitutional laws only if Article 
145 of the Constitution should become operative.*® 

The reason why Article 9 figures in the Federal Constitution is that it 
establishes a rule concerning the delimitation of Federal and Land rights 
in these matters by declaring them to be Federal matters.*® It therefore 
was by Federal law that a principle forming part of the generally recog- 
nized rules of international law was expressly restated in an Austrian law. 
Under Paragraph 1 of the Federal law of July 30, 1925 (BGBI. No. 288), 
persons who, according to the principles of international tax law, are 
immune from taxation shall also be immune from Lénder taxes, even if 
the taxation law of the Land concerned contains no provisions to this 
effect.*° 

Moreover, Article 9 effects the transformation of the ‘‘generally recog- 
nized rules’’ into internal law. They thereby become binding not only 


‘ 


21 Const. Court, Ovt. 5, 1950, Off. Coll. No. 2030, U.N. Yearbook on Human Rights 
for 1950, p. 28. In ‘‘Die Allgemeine Deklaration der Menschenrechts als Rechtsquelle,’’ 
Juristische Blatter, 1952, pp. 558-559, this writer points out that the Declaration is not 
legally binding even for Members of the United Nations. 

22 Métall, 14 Zeitschrift fiir Vélkerrecht 172 (1927), and the decisions of the Supreme 
Court of July 9, 1948, Off. Coll. SZ XXI, No. 114, and of May 31, 1951, 1 Am. J. Comp. 
Law 122 (1952), denying extraterritorial effects to foreign confiscatory decrees. 

23 Constitutional laws shall be adopted in the Nationalrat by a majority of two-thirds 
of the votes recorded, at least half of its members being present (Art. 44 (1)). 

24 Contra Métall, 14 Zeitschrift fiir Vélkerrecht 177 (1927); and Kunz, loc. cit. 320. 
In its decision of June 24, 1954, Off. Coll. No. 2680, the Constitutional Court explicitly 
held that these rules rank equally with ordinary laws but not with constitutional laws. 
For excerpts of decision and comments thereon, see Knoll, Recht der Internationalen 
Wirtschaft 48 (1954). 

25 Cases cited, note 9 supra and note 80 infra. 

26 Const. Court, Jan. 10, 1931, Off. Coll. No. 1375. 

27 See case cited, note 38 infra. 28 See infra, p. 475. 

29 Const. Court, Jan. 10, 1931, Off. Coll. No. 1375. 

80 Jordan, loc. cit. 457. 
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for the Austrian Administration but also for all Austrian citizens and for 
all foreigners residing in Austria.* The co-ordination of these rules with 
Austrian internal law is likewise important in view of Article 18 (1). 
Under this provision, the entire Administration shall be conducted only 
upon the basis of ‘‘laws.’’ Without Article 9 there would be no possibility 
of administrative action on the strength of generally recognized rules of 
international law not embodied in laws or treaties.** 

The generally recognized rules of international law transformed into 
internal law under Article 9 have to give way before contrary provisions 
in laws or treaties transformed into internal law under Articles 49 and 50 
of the Constitution.** The Constitutional Court did not contradict a plea 
that pending the coming into force of a treaty a generally recognized rule 
of international law obliges a state to refrain from acts which would be 
contrary to the treaty once it becomes effective.** Yet the court ruled 
that it could not apply the treaty concerned before it had come into force, 
even in order to prevent such acts,°®> where such application would have 
been contrary to existing legislation. On the other hand, provisions in laws 
and treaties which concern a matter where there exist generally recognized 
rules of international law, have to be construed as embodying these rules, 
although they do not contain any explicit reference to these rules. Thus, 
Austria applies as a generally recognized rule of international law the rule 
that a person may be extradited only for acts which constitute a criminal 
act under the law of the extraditing country as well as under the law of the 
country asking for extradition. Yet this rule does not figure in the 
Austrian legal provisions concerning extradition.*® In a recent case con- 
cerning extradition to Germany, the Supreme Court stated obiter that this 
rule applied especially in the case concerned, as the Austrian law con- 
cerning extradition to Germany * contains no provision to the contrary. 
The Supreme Court thereby showed that it shared the view that generally 
recognized rules of international law could be superseded by express con- 
trary provisions in subsequent treaties.** In the same way, the Supreme 
Court refused to enter a lien (as a mortgage) on an embassy building, 
thus frustrating the enforcement of a title against a foreign embassy in 
Vienna resulting from a judgment of an Austrian court.*® Yet the 

81 Supreme Court, May 31, 1950 (Gsterr. Juristen-Zeitung, Reports, No. 343/1950). 
This decision correctly describes the effects of Art. 9, but it errs in assuming that the 
Agreement of June 28, 1946, on the Machinery of Control in Austria (U.K. Treaty 
Series No. 49 (1946), Cmd. 6558) does contain such rules. 

82 Jordan, loc. cit. 456. 

83 Ibid., 455, contra Métall, 14 Zeitschrift fiir Vélkerrecht 181 (1927). 

84 P.C.I.J., May 25, 1926, Case concerning certain German Interests in Polish Upper 
Silesia (The Merits) Series A, No. 7, pp. 29, 37. 

35 Decision of March 28, 1952, Off. Coll. No. 2311. This case is more amply dis- 
cussed infra, p. 464. 

86 Par. 59, Strafprozessordnung, RGBI. No. 119/1873, as amended. 

87 Notice of the Federal Ministry of Justice of Aug. 4, 1930, Amtsblatt der Justizver- 
waltung, 1930, No. 20. 

88 Supreme Court, March 20, 1953 (Usterr. Juristen-Zeitung, Reports, No. 380/1953). 

89 Decision of March 15, 1921, Off. Coll. SZ III, No. 32 (Annual Digest (1919-1922), 
Case No. 208, p. 291). 
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Austrian rules on the enforcement of judgments (Ezekutionsordnung, 
RGBI. No. 79/1896 as amended) do not enumerate foreign embassy build- 
ings among the objects exempt from enforcement measures. The court 
reached this decision by referring to Article LX of the Introductory Law 
to the Rules of Jurisdiction.*° Under this rule persons *! who enjoy 
exterritoriality according to the principles of international law are exempt 
from Austrian jurisdiction. In cases of doubt, the courts shall ask the 
Federal Ministry of Justice whether a certain person does or does not enjoy 
exterritoriality according to these principles. A statement to such effect 
is binding on the courts under Article LX of the above-mentioned law.*? 
Thus, in these cases, the final decision as to what principles of international 
law are recognized by Austria rests with the Administration and not with 
the courts. However, in cases where the courts are not bound by such 
special rules they apply the generally recognized rules of international 
law without seeking the Administration’s guidance.* 


II. INTERNATIONAL AGREEMENTS 


A. TRANSFORMATION INTO INTERNAL LAW 


1. Distribution of the Treaty-Making Power 


(a) Types of International Agreements 


In Austria the treaty-making power is in principle vested in the Federal 
President. His treaty-making power is, however, limited by measures 
submitting it to parliamentary control; moreover, for reasons of ex- 
pediency, the Constitution authorizes him to delegate parts of his treaty- 
making power to the Federal Executive. The Léander possess no treaty- 
making power.* 

International agreements may thus be concluded in Austria according 
to the following procedures: Political treaties and treaties involving 
changes in ordinary laws are valid only if approved by the Nationalrat 
by a simple majority vote (Article 50 (1) of the Constitution.) *° Treaties 
involving a change in provisions of constitutional laws are valid only if the 
Nationalrat has approved them, observing the procedures required for 
constitutional amendments (Article 50 (2) 


40 Einfiihrungsgesetz zur Jurisdiktionsnorm, RGBI. No. 110/1895, as amended. 

41 The court interpreted ‘‘persons’’ as meaning physical as well as juridical persons. 

42 To the same effect, par. 2 of the Federal law of June 30, 1948, BGBI. No. 155, on 
the privileges and immunities of international organizations and of their officials. Karl 
Satter, ‘‘Bestimmung der Grenzen fiir die inlindische Gerichtsbarkeit durch Verwalt- 
ungsakte,’’ Juristische Blitter, 1931, p. 474, criticizes such rules as being contrary to the 
theory of the separation of powers which prevails in the Austrian Constitution. 

43 Cf. Jordan, loc. cit. 457, and in all the cases mentioned so far except the decision 
cited in note 39 supra. 44 See pp. 470-472, infra. 

45 Under internal law the President shall sign a document of ratification for any 
such treaty. Insofar as such treaties do not provide an exchange of documents of 
ratification, these documents are deposited in the Austrian State Archives. 

46 The Austro-French Cultural Agreement of March 15, 1947 (BGBI. No. 220/1947, 
12 U.N. Treaty Series 109, No. 182), was adopted under these procedures. In the 
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Under Article 66 (2) of the Constitution the President may delegate 
his treaty-making power in all except the above-mentioned cases to the 
Federal Government or the Federal Ministers concerned. By Presidential 
Resolution of December 31, 1920 (BGBI. No. 49/1921), the President has 
retained for himself the treaty-making power in the above-mentioned 
cases as well as in the case of treaties specifically designated as ‘‘treaties’’ 
in their title and in the case of international agreements concluded by an 
exchange of documents of ratification. Although the President does not 
have to submit the last-mentioned types of treaties to the Nationalrat for 
approval, his treaty-making power in these cases is still under indirect 
parliamentary control. All acts of the President in the field of treaty- 
making shall be countersigned by the Federal Chancellor or by the Federal 
Minister concerned (Article 67 (2)), whose approval of the President’s 
action is open to a parliamentary vote of censure, which would cause the 
overthrow of the government (Article 74 (1)). The treaty-making power 
of the Executive in respect to other treaties than those coming under 
Article 50 is thus co-ordinated with the power to issue ordinances.** 

By the same Resolution of December 31, 1920, the President delegated 
the rest of his treaty-making power 


(a) to the Federal Government insofar as such agreements affect more 
than one Federal Ministry (inter-governmental agreements—Regierungs- 
tithereinkommen) ; 

(b) to the Federal Minister concerned in agreement with the Federal 
Minister of Foreign Affairs insofar as such agreements interest only one 
Federal Ministry (inter-departmental agreements—Ressortiibereinkom- 
men) ; 

(c) to the Federal Minister concerned insofar as such agreements are 
of a merely technical or administrative nature and interest one Federal 
Ministry only (inter-agency agreements—Verwaltungsiibereinkommen). 


In 1924, Bittner criticized this delegation of treaty-making power as too 
far-reaching. He considered the delegation under (c) above contrary to 
customary international law and thought it detrimental to a uniform 
direction of foreign affairs. He feared that other states would not con- 


Explanatory Notes submitting the agreement to the Nationalrat (Annex No. 364 to the 
Stenographic Records, V. Legislative Period) the Government adopted the view that the 
agreement intended to change the Federal Constitution, as it exempted French cultural 
institutions not only from Federal but also from Land taxes. This is too narrow a 
construction of the Federal treaty-making power, cf. p. 471 infra; all the more so, as 
the case of conflicts between Linder taxes and treaties is especially provided for by 
Par. 7 (4) of the constitutional law, BGBI. No. 45/1948. Contrast the provision of 
Art. 9 of the Austro-German Agreement of Nov. 23, 1951, BGBI. No. 10/1953, on 
trainee workers, which exempts certificates required for the purpose of carrying out this 
agreement from (all) taxes (‘f ... von den Abgaben’’). This agreement was not con- 
sidered to involve changes in constitutional law (Annex No. 544 of the Stenographie 
Records of the Nationalrat, VI. Legislative Period). 

47 Josef Unger, quoted by Leonidas Pitamic in ‘‘ Die parlamentarische Mitwirkung bei 
Staatsvertrigen in Osterreich,’’ 12 Wiener staatswissenschaftliche Studien 72-73 
(1916); see p. 464 infra, 
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form to this new Austrian practice and would continue to have inter- 
agency agreements concluded by their ministers for foreign affairs.** 
Experience has proved these fears to be unfounded.* 

Some elements of the above-mentioned classification of international 
agreements require closer definition. This is especially true of the hard-to- 
define notion ©° of political treaties.°' At least this much is certain, that 
the Austrian Government considers all international agreements to be 
‘political treaties’? which, although non-self-executing, bind Austria to 
future legislative action ** (e.g., the conventions adopted at the Interna- 
tional Labor Conferences of the I.L.0.), as they tie the hands of the 
Austrian legislature,®* which by the adoption of the agreements is certainly 
bound under international law to refrain from regulating the matters con- 
cerned in a manner contrary to the agreements.** 

The notion of ‘‘treaties involving changes in laws’’ has also been in- 
terpreted ** in a sense favorable to direct parliamentary control of the 
treaty-making power. According to some decisions of the Supreme Court, 
any international agreement which may possibly entail future budgetary 
expenditure is a treaty involving changes in a law (in this case in the 
budget law of a future financial year), even if it is uncertain that such 
expenses will actually be incurred. These decisions seem to go too far,** 
as practically all international agreements involve at least a risk of future 
budgetary expenditure.*” 


48 Ludwig Bittner, Die Lehre von den vélkerrechtlichen Vertragsurkunden 76-81 


(1924). 

49 The agreement cited in note 138 infra is a demonstration that even multilateral 
agreements are concluded as interdepartmental agreements. 

50 Kunz, loc. cit. 305, pleads for a restrictive interpretation of this word. 

51 The Austro-Czechoslovak Treaty of Dec. 16, 1921 (BGBI. No. 173/1922, 9 League 
of Nations Treaty Series 248, No. 257), is explicitly designated by its title as a 
**Political Agreement.’’ This treaty contains a mutual guaranty of the respective 
frontiers, a pledge of neutrality in case one of the parties should become involved in 
defensive warfare and a promise not to support plans for the re-establishment of the 
ancien régime. The treaty also provides for arbitration. 

52In this sense Pitamic, loc. cit. 106. Art. 51 (3) of the 1934 Constitution expressly 
assimilated treaties involving actual changes in laws and treaties obliging Austria to 
enact legislative measures. 

53 Explanatory note of the Austrian Government submitting Conventions No. 99 and 
No. 100 adopted at the 34th International Labor Conference to the Nationalrat’s ap- 
proval, Annex No. 73 to the Stenographic Records of the Nationairat, VII. Legisla- 
tive Period (1953). 

54 Art. 68 (2) of the 1934 Constitution provided a simplified approval of the legisla- 
tive bodies for such political treaties as do not involve changes in laws. 

55 Supreme Court, Feb. 20, 1952, 5 Osterreichische Zeitschrift fiir Sffentliches Recht 
564 (1953). 

5¢ Pitamic, loc. cit. 87-88, shares the opinion of the court. He does, however, discuss 
the problem under the relevant constitutional provision of the Austro-Hungarian 
Monarchy (Art. 6 of the Law of Dee. 21, 1867, RGBI. No. 145), which expressly 
provided that treaties imposing charges on the Empire (‘‘ welche das Reich belasten’’) 
required parliamentary approval. 

57 The Administration’s practice does not conform to the stringent rules set up in 
these decisions. Thus Austria joined UNESCO (BGBI. No. 49/1949) without this 
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The first decision as to the classification of an international agreement 
and hence the original choice of the procedure required for its adoption 
lies with the Administration, which is, however, subject to parliamentary 
as well as judicial control.** In the last resort, it is the duty of the courts 
to determine whether an international agreement comes under the category 
of ‘‘political treaties and treaties involving changes in laws.’’ This con- 
trol is exercised in virtue of their power to control the due publication 
of laws and treaties. 


(b) Enlargement of the Treaty-Making Power of the Executive 


The stringency of these rules and of their interpretation constitutes a 
handicap to the international bargaining power of the Executive. The 
delays involved in obtaining the approval of the Nationalrat may more- 
over have undesirable effects, especially in the economic field. For these 
reasons several constitutional laws *® authorized the Federal Government 
to conclude certain closely defined types of treaties coming under Article 
50 (1) (treaties of commerce, etc.) without the Nationalrat’s previous 
approval °° or to issue ordinances,** under which the material provisions of 
trade agreements signed by Austrian negotiators should provisionally be 
applied as part of internal law, usually for a period not exceeding twelve 
months before being submitted to the Nationalrat.®* 

Some ordinary laws likewise enable the Government to take legislative 
steps to carry out the intentions of the law concerned. This authorization 
not only enables the Government to issue ordinances but also to enter 
international commitments to this effect.®* 

Another way to enlarge the treaty-making power of the Executive con- 
sists of incorporating into ordinary laws a clause that they shall apply 


adherence having been submitted to the Nationalrat for approval under Art. 50. Yet 
states joining UNESCO assume the obligation to contribute to the costs of this organiza- 
tion (Art. IX of the UNESCO Constitution of 1945). 

58 See p. 457 supra and pp. 474-475 infra. 

59 Const. Law of Dec. 16, 1920, BGBI. No. 8/1921, Const. Law of May 11, 1921, BGBI. 
No. 293/1921. 

60 Const. laws BGBI. Nos. 425/1924 and 460/1924, Nos. 218, 284 and 455/1925, No. 
187/1926, Nos. 8,112, and 113/1927, Nos. 195 and 417/1931, Nos. 71 and 238/1923; 
No. 101/1953. The authority granted under most of these laws was limited in time, and 
such treaties must be submitted to the Nationalrat as soon as possible. 

61 For instance, ordinance of Feb. 4, 1925, BGBI. No. 59/1925, and ordinance of Oct. 
28, 1953, BGBI. No. 168/1953. Such ordinances may be issued only with the approval 
of the Standing Committee of the Nationalrat. 

62 Art. 68 (1) of the 1934 Constitution incorporated the provisions of these laws 
into the Constitution itself. 

63 For instance, the law of June 30, 1948, BGBI. No. 155, authorized the Federal 
Government to grant privileges and immunities to international organizations. Thanks 
to this law Austria could accede to the Convention concerning the Privileges and 
Immunities of Specialized Agencies of Nov. 21, 1947 (33 U.N. Treaty Series 261, No. 
I: 521, BGBI. No. 248/1950), without the approval of the Nationalrat. On the other 
hand, on the strength of this same law, the Austrian Federal Government issued the 
ordinance of Sept. 8, 1953, BGBI. No. 156, unilaterally granting privileges und im- 
munities to the Inter-Governmental Committee for Migration from Europe (ICEM). 
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only insofar as they are not in conflict with international agreements." 
Such provisions are construed as referring not only to treaties already 
concluded but also to future treaties. An international agreement em- 
bodying provisions contrary to a law containing this clause therefore does 
not involve changes in this law.® 


2. Necessity of Transformation 


Austria adheres to the notion that international agreements concluded 
by or adhered to by Austria are automatically transformed into internal 
law.°© Without further acts of transformation they bind the Austrian 
Administration. However, in order to render them binding on the public 
in general, a further formality must be observed. No legal norm * can 
be binding on the general public unless duly published in the Bundesgesetz- 
blatt.*° Under Article 49 (1) of the Constitution all political treaties in- 
volving changes in laws shall be published in the Bundesgesetzblatt.** As 
for other international agreements their publication in the Bundesgesetz- 
blatt is optional.” 

Self-executing agreements involving no change in existing laws will be 
published at least in all those cases where they affect rights of the public 
in general. There are, however, international agreements which can be 
fulfilled by administrative action only. This is the case of non-self- 
executing agreements involving no change* in existing laws,** and of 
agreements which, although self-executing, do not aim at binding the 


64 For instance, Par. 12 of the Passport Law, BGBI. No. 57/1951: ‘‘ Persons, other 
than Austrians, shall cross the Austrian border only if they hold an Austrian visa, 
unless international agreements [italics supplied] or a decree of the Federal Ministry 
of the Interior provides otherwise.’’ 

65 For instance, the Austro-Swiss Inter-Government Agreement of Sept. 14, 1950 
(BGBI. No. 202/1951), concerning the mutual abolition of visas for Austrian and 
Swiss nationals. 

66 Verdross, Verhandlungsschrift 235. 

67 Except the generally recognized rules of international law. See p. 455 supra. 

6s Par. 4 (1) of the Law concerning the Bundesgesetzblatt (BGBI. No. 33/1920), 
as amended by the laws BGBl. No. 435/1922 and BGBI. No. 277/1925; Adamovich, 
op. cit. 264. 

69 Some treaties of these types nonetheless expressly provide that they shall be 
published in the official gazettes of the states concerned (e.g., Art. 18 of the Austro- 
Swiss Rhine Regulation Convention of Nov. 19, 1924, BGBI. No. 436/1925). As far as 
Austria is concerned, such provisions refer to publication in the Bundesgesetzblatt. 
This clause is superfluous in the case of treaties approved under Art. 50. It was 
eliminated when the Rhine Regulation Convention of 1924 was replaced by the Con- 
vention of April 10, 1954, BGBI. No. 178/1955. 

70 Par. 2 (3) of the Law concerning the Bundesgesetzblatt. 

71 Non-self-executing agreements involving changes in laws have to be published in 
the Bundesgesetzblatt as they are ‘‘ political treaties.’’ Cf. p. 458 supra. 

72 A case in point is the multilateral inter-departmental Agreement of 1922 on Fish- 
ing in Lake Constance, mentioned in note 138 infra. This agreement was never pub- 
lished. It did not involve changes in laws, as the Vorarlberg Fishing Laws of Feb. 
21, 1889, and June 21, 1893 (Tyrol and Vorarlberg Landesgesetzblatt No. 27/1891, and 
No. 20/1893) left to administrative discretion the fisheries protection measures con- 
cerned. As the agreement was non-self-executing, its material provisions were in- 
corporated into Vorarlberg law by the ordinance mentioned in note 143 infra. 


— 
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general public but only the Administration.** Agreements of these latter 
types will not, as a rule, be published in the Bundesgesetzblatt. 


3. Effect of Transformation 


In view of the fact that treaties involving changes in laws must be 
adopted under the same procedure as the laws they aim to change (Article 
50), it is logical that prior legislation is abrogated by such subsequent 
treaties."* In case of doubt,*® the subsequent treaty or law‘ should 


73 For instance, an inter-agency agreement on the refueling of railway engines in 
border stations. 

74 Thus Art. 70 of the Treaty of St. Germain abrogated the earlier Austrian law on 
Austrian nationality (StGBl. No. 91/1918). Persons who under Art. 70 of the treaty 
were excluded from acquiring Austrian nationality thereby lost automatically their 
Austrian nationality acquired under the prior law. No Austrian law or further ad- 
ministrative procedure was required to produce this effect. Const. Court, Oct. 12, 
1920, Off. Coll. No. 60, and Adm. Court, Nov. 11, 1921, Off. Coll. 12.946 (A), both in 
Annual Digest (1919-1922), Case No. 145, p. 213; Const. Court, Oct. 13, 1922, Off 
Coll. No. 154; Const. Court, May 21, 1926, Off. Col. No. 606. 

75 In a case where the Rome Convention of Nov. 23, 1937, on Transport of Goods by 
Rail contained somewhat contradictory provisions (Art. 9, par. 1, subpar. 1, stating that 
freight rates for international carriage should be calculated according to national rates 
while subpar. 3 of the same paragraph provided a 15-day period for the entry into force 
of such rates) the Supreme Court, in its decision of Dec. 2, 1953 (82 Journal du Droit 
International 175 (1955), considered that the latter provision nonetheless over- 
rode the provision of par. 6 (5) of the Railway Traffic Law of Sept. 8, 1938 (Ger- 
man RGBI. II, p. 663), providing a delay of two months before rate increases should 
enter into force. The international agreement and the law concerned had both become 
effective in Austria on the same day. 

76 Adm. Court, March 10, 1923, Off. Coll. No. 13237(A). A provision in the Austro- 
Rumanian Trade Agreement of Aug. 14, 1920 (BGBI. No. 40), granted to the citizens 
of the other state ‘‘in all respects’’ equal rights with local citizens. Yet this provision 
did not prevent the expulsion of a Rumanian from Austria under the Aliens Law of 
July 27, 1871 (RGBI. No. 88), as another provision of the same agreement provided that 
the citizens of the other state should remain subject to legislation concerning the control 
of aliens. Moreover, the Supreme Court on March 27, 1929 (Annual Digest (1929- 
1930), Case No. 162, p. 263), held that a provision of the Austro-British Treaty of 
Commerce and Navigation of May 22, 1924 (BGBI. No. 80/1925, 45 League of Nations 
Treaty Series 165, No. 895), granting ‘‘free access to the Courts’’ to the citizens of the 
other contracting party did not dispense British citizens suing in Austria from furnish- 
ing security for legal costs as provided by prior Austrian legislation. In its decision 
of Dee. 20, 1935 (Annual Digest (1935-1937), Case No. 177, p. 380), the Supreme Court 
held that a provision of the Austro-British Extradition Treaty of Dec. 3, 1873 (63 Brit. 
and For. State Papers 213), according to which a person extradited to Austria should 
not be tried in Austria for crimes other than those for which he had been extradited, did 
not prevent the Austrian courts from taking notice of such other crimes as an aggravat- 
ing circumstance when fixing the penalty to be inflicted for the crime forming the object 
of the extradition. 

77 Verdross, Vélkerrecht 62 (1955). Patent Appeals Board, April 15, 1953 (éster- 
reichisches Patentblatt 1953, pp. 76, 78). A case instructive in this respect was decided 
by the Adm. Court on Dee. 23, 1924 (Off. Coll. No. 13713 (A), Annual Digest (1919- 
1922), Case No. 150, p. 180). According to this decision, the wording of Art. 80 of the 
Treaty of St. Germain left it open to doubt whether the mere declaration of the intention 
to opt automatically effected a change in citizenship or whether an official recognition 
of the act of option was required for this purpose. An Austrian ordinance of Aug. 20, 
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not be interpreted as intending to abrogate existing norms. However, if 
no doubt is possible, a subsequent law will abrogate a prior treaty as far as 
the internal effects of the treaty are concerned. It is not even necessary 
that this intention be specifically stated in the law. It is sufficient that 
the material provisions of the law are in conflict with those of the earlier 
treaty. Thus the Administrative Court deemed it unnecessary to examine 
whether the Austro-Czechoslovak Treaty to Avoid Double Taxation (BGBI. 
No. 2/1923) was still applicable or not, as in the case concerned the pro- 
visions of the law against former National Socialists (BGBI. No. 25/1947), 
imposing a special atonement tax on former National Socialists, would in 
any case override any provision to the contrary in prior treaties.‘* This 
example is, however, not wholly conclusive, as the law against former 
National Socialists is a constitutional law and thus capable of superseding 
any provisions of the Constitution. As, however, the court did not mention 
this fact, it may be assumed that it would have adopted the same attitude, 
even if the law concerned had been an ordinary law. In two other de- 
cisions, the provisions of the same law restricting for a certain period some 
civil rights of former National Socialists were held to override the civil 
rights provisions contained in Section V of Part III of the Treaty of St. 
Germain (StGBl. No. 303/1920), although Article 149 of the Federal 
Constitution provided that these provisions should be deemed constitutional 
laws in addition to the Constitution itself. In view of this situation, the 
Constitutional Court in these cases stressed the fact that the law against 
former National Socialists was likewise a constitutional law and thus 
capable, as far as internal effects are concerned,” of abrogating even a 


1920 (StGBIl. No. 397/1920) could also be interpreted either as considering this official 
recognition as a constitutive element of the option or merely as declaratory. The 
doubt was solved by the Austro-Czechoslovak Treaty on Citizenship of June 7, 1920 
(BGBI. No. 163/1921, 3 League of Nations Treaty Series 190, No. 98), which made it 
clear that the recognition was intended to be merely declaratory. This interpretation 
was held to be valid not only between Austria and Czechoslovakia but also between 
Austria and the other partners of the Treaty of St. Germain. On Oct. 30, 1929 (Off. 
Coll. SZ XI (1929), No. 218, p. 625, Annual Digest (1929-1930), Case No. 234, p. 364), 
the Supreme Court interpreted the Yugoslav Railway Rates Ordinance of Oct. 1, 1926, 
in a way opposed to its literal meaning, but in the spirit of the Austro-Yugoslav Treaty 
of Commerce of Sept. 3, 1925 (BGBI. No. 246/1926, effective Aug. 12, 1926), in order 
to avoid a conflict between their provisions; ef. note 112 infra. 

78 Adm. Court, April 14, 1949, Off. Coll. No. 92 (F) (6sterr. Juristenzeitung, 1949, p. 
436): ‘*The reference of the claimant to ... the Treaty fails. The Law against 
former National Socialists, which was adopted subsequent to the Treaty, ordered the tax 
to be assessed also from the property which the persons concerned held abroad. The 
Law does not restrict the application of this rule to cases where Tax Agreements do 
not contain any provisions to the contrary. Thus the claimant could not refuse to pay 
tax for his property formerly held abroad, even if the provision of the Law against 
former National Socialists would violate the Treaty referred to by the claimant.’’ 

79 This is explicitly stated by the Constitutional Court in its decision of Dec. 13, 
1948 (Off. Coll. No. 1708): ‘‘The relevant provisions of the Treaty . . . have been 
declared to be a Constitutional Law. ... This provision of Austrian Constitutional Law 
may, however, be altered by a subsequent Constitutional Law... ’’ ‘‘Just this has 
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treaty wuich had been thus incorporated into the Constitution. The court 
went on to state that a private Austrian citizen was not authorized to file a 
complaint concerning this breach of international obligations assumed in 
the treaty (as only the Members of the League of Nations Council were 
entitled to do so under Article 69 of the treaty) and that, moreover, the 
Constitutional Court was not the proper forum where such allegations 
could be discussed.*° The Supreme Court applied the rule that a prior 
treaty shall be overruled by a subsequent law also in respect to a foreign 
law. In an advisory opinion *' it stated that the Joint Resolution of the 
United States Congress of June 5, 1933, concerning the abolition of gold 
clauses, being the proper law of the contract, released the Austrian Govern- 
ment of its obligation to respect the gold clause in its dollar loan agree- 
ments of 1922 (BGBI. No. 842/1922, and 1930, BGBI. No. 86/1930).** 


4. Applicability of International Agreements as a 
Result of Their Transformation 


Under Article 49 (1) of the Constitution all political treaties and all 
treaties involving changes in laws shall be published in the Bundesgesetz- 
blatt. Unless they contain provisions to the contrary, they shall have 
binding force from the expiration of the day of publication of the issue 
concerned of the Bundesgesetzblatt. 

This rule cannot influence the beginning of the validity of international 
agreements in international law.** As Austria refuses to treat as nul- 
lities, so far as their effects in international law are concerned, even agree- 
ments concluded in violation of the basic principles of the Constitution,™ 
it cannot attach such far-reaching importance to the fulfillment of a rule, 
which, after all, is of a formal nature. 

This rule, on the other hand, authorizes the retroactive entry into force 
of international agreements.*® However, unless special provisions are 
made,®* treaties have no retroactive effect. Thus a Rumanian, having 
paid security for legal costs, could not withdraw his deposit when the 
Austro-Rumanian Legal Aid Agreement of February 17, 1925 (BGBI. No. 


been effected by the Law against former National Socialists. Jt is only the internal 
aspect which concerns us here, and not the international one.’’ [Italics supplied.] 

80 Const. Court, March 9, 1948, Off. Coll. No. 1607, and Dec. 13, 1948, Off. Coll. No. 
1708 (Juristische Bitter, 1949, p. 160). 

81 Advisory Opinion of Nov. 26, 1935, Amtsblatt der Ssterreichischen Justizverwaltung, 
1935, p. 106, at p. 117; Journal du Droit Int., 1936, pp. 442-443, 717-725; Kopelmanas, 
‘‘Du Conflict entre le traité international et la loi interne,’’ 18 Revue de Droit Inter- 
national et de Legislation Comparée 107 (1937), misunderstood a passage in this 
opinion, which is entirely obiter, as being decisive. In this passage the court discussed 
the possibility of refusing to apply the Joint Resolution as being contrary to public 
policy of unconditional fidelity to treaties, but rejected this argument. 

82 In its decision of July 10, 1936 (Journal du Droit Int., 1937, p. 334), the Supreme 
Court upheld the views contained in this advisory opinion. 

88 Contra, Kelsen, 5 op. cit. 132, 135-136. %84Cf. p. 474 infra. 

85 Kelsen, ibid. 129-130. 

86 For instance Art. 20 (2) and the clause of promulgation of the Austro-Swiss Social 
Insurance Convention of July 15, 1950 (BGBI. No. 232/1951). 


—. 
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82/1926) came into force while his case was still pending.*’ In some cases 
states, when signing a draft international agreement, have at the same time 
signed an additional protocol providing that they will immediately apply 
the provisions of the main agreement pending its ratification.** As far as 
Austria is concerned, a promise of this nature could be effective as internal 
law only if the provisions of the main agreement were nonpolitical and 
did not involve changes in existing laws.*® In such a case, the signing of 
the additional protocol would be equivalent to issuing an ordinance. 

The approval of an international agreement by the Nationalrat does not 
yet transform its contents into internal law. On December 5, 1924, the 
Nationalrat approved * the Belgrade Agreement of September 12, 1924," 
Article V of which provided that persons domiciled ** in towns divided 
by the Austro-Yugoslav border should be deemed nationals of the state 
which had acquired the greater part of the town. As Yugoslavia failed 
to ratify the agreement, Austria likewise refrained from ratification. In 
a case subsequent to these events an Austrian Land Government had 
solved this problem by linking nationality to the location of the house 


‘ 


from which the person concerned derived his ‘‘citizenship’’ (pertinenza) 
in the town concerned. Upon appeal, the Federal Court ruled ® that 
this method of deciding the case was ‘‘not illegal. An explicit regulation 
of the problem by means of an agreement between the states concerned, 
such as had been prepared (italics supplied], has not become legally ef- 
fective. Thus the decision does not run counter to any norm of law.’’ 
Even a duly ratified and published convention has no internal effect 
whatsoever before the date which the convention itself provides for entry 
into force. Thus on May 23, 1951, a Disciplinary Appeals Commission had 
ordered the dismissal of a police inspector who, on September 30, 1950, 
while on duty, had left his post without the leave of his superior officers 
in order to attend, as a Trade Union Representative, a meeting alleged to 
have been held by the Trade Union. The Constitutional Court ** held 


87 Supreme Court, Sept. 29, 1926 (Journal du Droit Int., 1928, p. 191), contra 
Reisler in 8 Die Rechtsprechung 176 (1926). 

88 Bittner, op. cit. 262, note 1053, quoting inter alia the Agreement of July 1, 1880, 
concerning the immediate applicability of the decisions reached at the Congress of 
Berlin. 

89 Par. 3 of the Protocol of Provisional Application of the EPU Agreement of Sept. 
19, 1950 (Journal du Droit Int., 1950, p. 1039), as well as Art. 24 of the OEEC Con- 
vention of April 16, 1948 (ibid., 1946-1948, p. 382), which aims to put these international 
agreements into operation on signature on a provisional basis, contains a reservation in 
favor of the constitutional requirements of those member countries where such action 
would be unconstitutional. Huet, ‘‘Aspects Juridiques de 1’Union Européenne de 
Paiements,’’ ibid., 1951, pp. 806-810. 

90 Stenographie Records, II. Legislative Period, p. 1861. 

91 Annex No. 210 to the Stenographic Records of the Nationalrat, II. Legislative 
Period. 

92 Under Art. 70 of the Treaty of St. Germain, the nationals of the former Austro- 
Hungarian Monarchy acquired the nationality of the successor state exercising 
sovereignty over the place where they possessed rights of citizenship (pertinenza), i.e., 
roughly domicile. 

93 Federal Court, Feb. 7, 1936, Off. Coll. No. 819 (A). 
94 Const. Court, March 28, 1952, Off. Coll. No. 2311; cf. also note 35 supra. 
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that, even apart from other considerations,®® the claimant could not avail 
himself of the provisions of the I.L.0. Convention concerning Freedom of 
Association and Protection of the Right to Organize (BGBI. No. 228/ 
1950), as it had not yet come into force at the time of his dismissal. 
Austria had ratified this convention on September 6, 1950, but by virtue 
of its Article 15 (3), it ‘‘shall come into force for any Member twelve 
months after the date on which its ratification has been registered.’’ In 
the case of Austria this effective date was October 18, 1951. 

On the other hand, the Supreme Court in a decision of June 21, 1950,°° 
took into consideration Article 11°’, sub-paragraph 3, of the Bern Con- 
vention for the Protection of Literary and Artistic Works, as revised at 
Brussels on June 26, 1948, at a time between the date of the Austrian 
signature (June 26, 1948) and its entry into into force in respect to 
Austria (October 14, 1953).°° The case concerned the question whether 
the reproduction of ephemeral recordings made by a broadcasting body 
for its own emission violated paragraph 15 of the Austrian Copyright 
Law.** That provision was silent on this special point. Article 11°", 
subparagraph 3, of the convention which was adopted in Brussels provides 
that, unless special provisions are made, the authorizing of radio-diffusion 
does not imply permission to record the radio-diffused work for re-diffusion. 
The Supreme Court stated that the provisions of the convention adhered to 
by Austria (‘‘unter dem Beitritt Osterreichs getroffene Ubereinkommen’’) 
[stc} shall be taken into consideration under paragraph 7 of the Austrian 
General Civil Code (ABGB) * when construing the Austrian Copyright 
Law. 

As non-self-executing international agreements involving future changes 
in existing law have to be published in the Bundesgesetzblatt as ‘‘ political 
treaties,’’?°° they also become part of the internal law of Austria. Yet, 
as they do not contain any detailed rules capable of enforcement, the 
courts refuse to apply even the broad principles which could, after all, be 
deduced from such agreements. Thus, no rights could be based on the 
preamble of the Amended Text of the Constitution of the I.L.0. and on 
the Declaration concerning the aims and purposes of the 1.L.0. annexed 
thereto (BGBI. No. 223/1949),** ‘‘as they contain merely a program, the 
several items whereof require the conclusion of special agreements in order 

95 The dicta of the Court are twice obiter. Under Art. 9 of the convention, the 
guarantees provided therein do not automatically apply to the police force. More 
over, the meeting concerned had not been convened by the Trade Union. 

96 Off. Coll. SZ XXIII, No. 207. 

97 BGBI. No. 183/1953. The Nationalrat had approved this convention on July 8, 
1953. 

98 BGBI. No. 11/1936 as amended by BGBI. No. 206/1949. 

99 Par. 7, ABGB, reads as follows: ‘‘If a case can be decided neither on the strength 
of the words of a law, nor of the meaning, which reasonably can be attributed to this 
law, the Court shall take into consideration similar situations explicitly settled by other 
laws and the aims of other laws, related to the law concerned. If the case still remains 
doubtful, it shall be decided according to the principles of natural justice taking into 
consideration the circumstances of the case, after these have been carefully assembled 
and duly weighed.’’ 


100 See note 53 supra. 10115 U.N. Treaty Series 35, No. I: 229. 
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to become binding.’’?°? Under Article II, sub-paragraphs 19 and 20 of 
the Venice Protocol of October 13, 1921, concerning the Settlement of the 
West Hungarian Question (BGBI. No. 138/1922),’°* Austria engaged 
herself, subject to the result of an examination of the circumstances in 
each particular case, not to dismiss en masse and for political reasons 
Hungarian officials in the territory ceded to Austria, and in principle to 
assume responsibility for pensions due to these officials. Detailed provi- 
sions in this connection were to be made by special agreement between the 
Austrian and Hungarian governments. By themselves, the provisions 
of the main agreement were held to be too vague to grant individual of- 
ficials a right to be maintained in office or to a pension.** The Protocol 
was held ‘‘to establish merely a principle subject to exceptions to be de- 
fined by detailed provisions. As long as these enabling provisions have 
not come into force, no individual rights could be deduced from the 


Protocol itself.’’ 


5. Interpretation of Treaties by the Courts 


The theory of the separation of powers, as understood in Austria, leaves 
the courts free to interpret treaties without seeking the guidance of the 
Administration.*% Therefore, in some instances courts have upheld 
claims which the Administration had originally rejected under its in- 
terpretation of the treaty concerned.’ 


6. Termination of Treaties 


Although in Austria only a rule of equal rank with a law is held capable 
of terminating the validity of a law,’ actual practice concerning treaties 
does not follow this example. The Constitution is silent on this point. 
Thus, the International Phylloxera Convention of November 3, 1881 
(RGBI. No. 105/1882) had come into force with parliamentary approval. 
Yet, on September 5, 1950, Austria gave notice of termination of this 
convention by virtue of a decision adopted by the Federal Government ** 
without having obtained parliamentary approval for this step. 


102 Const. Court, March 28, 1952, Off. Coll. No. 2311. To the same effect, Supreme 
Court, Jan. 5, 1926 (Journal du Droit Int., 1928, p. 193), in respect of Art. 62 of the 
Treaty of St. Germain. 

1039 League of Nations Treaty Series 204, No. 254. On this agreement in general 
ef. Kunz, loc. cit. 298. 

104 Const. Court, March 31, 1924, Off. Coll. No. 272, and May 19, 1925, Off. Coll. No. 
598; to the same effect, Supreme Court, March 5, 1929 (Annual Digest (1929-1930), 
Case No. 40, p. 65), and July 9, 1931 (ibid. (1931-1932), Case No. 32, p. 65), in respect 
of Art. 203 of the Treaty of St. Germain, providing ‘‘that Austria shall assume re- 
sponsibility for a portion of the debts of the former Austrian Government which is 
especially secured on railways ... in proportion to the railways transferred to Austria.’’ 

105 See, however, p. 456 supra. 

106 For instance, Adm. Court, Dec. 23, 1924, Off. Coll. No. 13713(A), note 77 supra. 

107 Const. Court, Oct. 8, 1948, Off. Coll. No. 1695. 

108 Announcement of the Federal Chancellery of Dec. 7, 1950, BGBI. No. 17/1951. 
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B. INTERNATIONAL AGREEMENTS IN THE FRAMEWORK OF THE AUSTRIAN 
CONSTITUTION 


1. Rank of International Agreements in Internal Law 


As has already been pointed out,’ international agreements concluded 
with the approval of the Nationalrat under Article 50 of the Constitution 
rank equal with Federal or Lander laws,"* while all other interna- 
tional agreements rank equal with ordinances issued by the Federal or 
Land Administration. 

This co-ordination goes so far that a treaty is held to be a sufficient basis 
on the strength of which the Administration may issue an ordinance,?"* 
although under Article 18 (2) of the Constitution all ordinances shall be 
issued only on authority for this purpose contained in a law.'** 

In 1922 Kunz ** maintained that all international agreements concluded 
by Austria should rank as constitutional laws. This theory is based on 
the fact that all international agreements are anchored in the maxim, 
Pacta sunt servanda, which is one of the generally recognized rules of 
international law. As these rules are a part of the Federal law under 
Article 9, and as the breach of any agreement would obviously violate the 
Pacta sunt servanda rule, Kunz concludes that an agreement could be 
overruled only by a law having equal rank with Article 9, 7.e., by a constitu- 
tional law.’** However, Article 149 bestowing on certain provisions of 
the Treaty of St. Germain the rank of a constitutional law would be 
superfluous, if all international agreements enjoyed this rank without 


109 See pp. 460-463 supra. 

110 See note 113 infra on a broader assimilation of international agreements with laws 
rather than with ordinances. 

111 On the aspects of the federal structure of Austria in respect to our problem, see 
pp. 470-472 infra. 

112 A subsequent ordinance therefore can supersede only such international agreements 
as do not rank equal with laws. This may be the reason underlying the decision of the 
Supreme Court of Oct. 30, 1929, cited in note 77 supra. 

113 Ordinance of the Federal Ministries of Trade and Agriculture of Feb. 26, 1923 
(BGBI. No. 108/1923), concerning the protection of French regional appellations in 
respect to wine and spirits made pursuant to Art. 227 of the Treaty of St. Germain. 
Ordinance of the Federal Ministry of Education of June 30, 1949 (BGBI. No. 211/ 
1949), establishing an Austrian UNESCO Commission. According to the preamble of 
this ordinance it was issued ‘‘ Pursuant to Art. VII (1) of the UNESCO Constitution’’ 
(BGBI. No. 49/1949) concerning the formation of national co-operating bodies. This 
latter case is all the more remarkable, as the UNESCO Constitution was not adopted 
under the procedure of Art. 50 of the Federal Constitution, and hence should not have 
been held equal to a law. In a somewhat similar manner the Constitution of the WHO 
(BGBI. No. 96/1949), which was also not adopted under Art. 50, served as basis for 
introducing the International Sanitary Regulations of May 25, 1951, into the Austrian 
legal system. This was effected not by ordinance but by simple publication of an 
official announcement (Kundmachung) of the Federal Government of June 13, 1953, in 
the Bundesgesetzblatt No. 97/1953 to the effect that these regulations have become 
effective in Austria pursuant to Art. 22 of the Constitution of WHO. 

114 See note 119 infra. 115 Kunz, loc. cit. 320. 

116 By this construction Kunz aims to conform the Austrian Constitution to the 
monistic ideal of the superiority of international law over internal law. 
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specific provisions to this effect. The Constitutional Court has rightly 
rejected the claim that any but the above-mentioned provisions of the 
Treaty of St. Germain are guaranteed by the Constitution, i.e., should 
rank as constitutional 


2. Constitutional Limitations on the Content of International Agreements 


Due to the co-ordination of international agreements with internal law, 
the constitutional limitations imposed on the legislative authorities in the 
making of internal laws apply also to their treaty-making power. Thus 
what cannot be done by ordinary law cannot be done by treaty. Article 
50 (2) provides that provisions of the Constitution may be overruled by 
treaties adopted under the same conditions as constitutional laws.1'* It 
follows, a contrario, that ordinary treaties (like ordinary laws) must con- 
form to the provisions of the Federal Constitution. 


(a) Delegation of Legislative Power 


Thus, the Constitutional ban on the delegation of legislative powers 
(Article 18)**® applies not only in the field of strictly internal law but 
also to international law insofar as the latter is transformed into internal 
law. Hence ordinances, rules or ‘‘interpretations’’ issued by the execu- 
tive board of an international organization pursuant to an article of its 
charter would not become part of internal law in spite of Austrian mem- 
bership in the organization concerned, if their provisions would be ultra 
vires °° if issued by the Austrian Administration under the authority of 
a law containing the same provisions as the charter concerned.'* 

There exists, however, a decision of the Constitutional Court, which 
seems to indicate that this court was ready to interpret Article 18 of the 
Constitution in a much more liberal spirit, if a delegation of legislative 


powers did figure in international agreements instead of in Austrian laws. 
Thus, an understanding between the Austrian Cardboard Cartel and an 
Hungarian economic corporation pursuant to the authority of Article 8 


117 Oct. 15, 1921, Off. Coll. 1924, Annex 6. 18 Cf. note 23 supra. 

119 This rule is very strictly interpreted as excluding practically all delegation of 
legislative powers to the Administration, e.g., Const. Court, March 12, 1951, Off. Coll. 
No. 2109, and as prohibiting sub-delegations, i.e., an ordinance shall not be issued on the 
authority of another ordinance. Const. Court, March 19, 1952, Off. Coll. No. 2276. 

0 F. A, Mann, ‘‘Der Internationale Wihrungsfonds und das Internationale Privat- 
recht,’’ Juristenzeitung 1953, p. 445, note 20, doubts whether the ‘‘interpretation’’ 
given by the Board of Executive Directors of the International Monetary Fund of 
Art. VIII, see. 2(b) of the Articles of Agreement (BGBI. No. 105/1949, 2 U.N. Treaty 
Series 39, No. I: 20(a)), pursuant to Art. XVIII of the Articles of Agreement (Fund 
Circular No. 8, March 15, 1950), would be accepted by the members. In Austria it 
may possibly be considered ultra vires. 

121 Even a rule or ordinance which is not ultra vires would not be automatically ap- 
plicable in Austria, if it aimed at binding the general public. It would acquire this 
effect only after having been published in the Bundesgesetzblatt. See pp. 460-461 
supra and the WHO regulations mentioned in note 113 supra. 
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of the General Arrangement regarding Exports attached to the Austro- 
Hungarian Treaty of Commerce of June 30, 1931 (BGBI. No. 199/1931),?2? 
was held to be a binding rule capable of limiting the rights of Austrian 
exporters, although this understanding had not even been published in 
the Bundesgesetzblatt..* 


(b) Civil Rights 


In the same way, the civil rights guaranteed by the Constitution cannot 
be taken away by international agreements of inferior rank to these 
guarantees. Under Article 5 of the Basic Law of December 21, 1867 
(RGBI. No. 142), on the General Rights of Citizens, which under Article 
149 forms part of the Constitution, nobody may be deprived of his property 
except in cases provided by ordinary law. Therefore an international 
agreement affecting private property rights even in an indirect way, for 
instance, by the fact that Austria on behalf of her nationals waived all 
claims for compensation against the British Custodian of Enemy Property, 
acting in the proper discharge of his duties, for any acts or omissions 
while administering Austrian property, could not be concluded as an 
inter-governmental agreement but had to be put on the same level as a 
law by obtaining the approval of the Nationalrat under Article 50.‘** 

The non-observance of this rule caused considerable difficulties in the 
case of an agreement '*° whereby the Austrian Government leased real 
estate, etc., belonging to private persons to a foreign government under 
lease contracts concluded between that government and the Austrian 
Government for each specific leased item. 

The Austrian Administration indemnified the owners of the leased 
estates out of the sums received as lease. However, the owner of a house 
leased under such a contract brought a suit before the Constitutiona 


122 122 League of Nations Treaty Series 315, No. 2800(4): ‘*The High Contracting 
Parties shall encourage the conclusion of special arrangements between corporations ir 
both countries entrusted by each of them with the execution of the present Arrangement, 
with a view to facilitating exports and promoting as far as possible their expansion. 

‘*The two Governments shall be empowered to take the necessary steps for the execu- 
tion of the present Arrangement and to provide the said corporations with the necessary 
means for the purpose.’’ 

123 Const. Court, Feb. 9, 1932, Off. Coll. No. 1433. Pursuant to Art. 8 of this Ar- 
rangement (p. 1003 of the Bundesgesetzblatt, 1931), the Austrian Cardboard Cartel and 
the Hungarian economic corporation had agreed on a reduction of the Hungarian tariff 
on cardboard exported under the auspices of the Cartel. A non-cartel exporter, who 
had been refused a quota in the cartel’s contingent, complained of discrimination. The 
court held that he was not discriminated against as he was free either to join the 
Cartel or to export at the full tariff rate. The price conditions imposed by the Cartel 
were held to be legal norms covered by Art. 8 of the agreement. The fact that they 
had not been published in the Bundesgesetzblatt was held to be immaterial, as they had 
been made known to all exporters through other channels. 

124 Annex 442 to the Stenographic Records of the Nationalrat, VI. Legislative Period, 
Report of the Federal Government submitting to the Nationalrat the Money and 
Property Agreement of June 30, 1952 (BGBI. No. 193/1952). 

12567 U.N. Treaty Series 99, No. I: 869. 
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Court for alleged infringement of his property rights. The court held **° 
that it could find no legal rule**’ authorizing the Austrian Government 
to conclude with a third party any lease contract on behalf of the owner 
of the house without having obtained his authority. The leasing of the 
house was held an illegal infringement of the owner’s property rights.?** 
However, the Constitutional Court refrained from ordering the Government 
to restore the house to the owner,'*® as this would have involved declaring 
null and void the contract between the Austrian Government and the 
foreign government.’*° The court considered that such a declaration 
would have been outside the powers granted to it under the Constitution.’™ 


3. The Effects of the Federal Structure of 
Austria on International Agreements 


Austria is a federal state. Under Article 10 (1), Sub-paragraph 2, 
of its Constitution the conclusion of all international agreements ** is a 
Federal matter,'** even if they concern matters which otherwise would 
come under the competence of Land legislation.1** Thus the conclusion 


126 Decision of Oct. 9, 1948, Off. Coll. No. 1701. 

127 This finding of the court implies that it did not consider the intergovernmental 
agreement concerned to constitute such a legal norm. See pp. 472-473 infra. 

128To the same effect, Supreme Court, April 29, 1953 (Salzburger Nachrichten 
(Der Staatsbiirger), Sept. 1, 1953). According to this decision the Austrian Govern- 
ment, when concluding the lease contract, had acted as trustee of the owner without 
having obtained the latter’s authority and without a legal basis for its action. The 
Government therefore had to account to the owner for the sums received under the 
lease contract. The plea of the Government that it had concluded the lease contract in 
virtue of an international agreement and that the conclusion of this agreement was an 
act of state was held immaterial. 

129 Decision of Dec. 14, 1948, Annex 7 to Off. Coll. for 1948. However, the decision 
of the court was thereby not deprived of effect, as the Austrian Government sub- 
sequently legalized these contracts by requisitioning the houses concerned under 
Austrian law. This practice was held legal by the courts. Adm. Court, Nov. 16, 1949, 
Off. Coll. No. 1092 (A); Const. Court, June 28, 1949, Off. Coll. No. 1813 (Juristische 
Blatter, 1949, p. 501). 

180 This part of the decision cited in notes 126 and 129 supra, is criticized by Wil- 
helm Herz, ‘‘Erklarung der Unzustindigkeit als Kompetenziiberschreitung,’’ OSster- 
reichische Juristenzeitung, 1949, p. 413; and ‘‘Feststellungserkenntnisse des Verfas- 
sungsgerichtshofes,’’ Juristische Blatter, 1950, p. 500, contra Adamovich, ‘‘ Probleme 
der Verfassungsgerichtsbarkeit,’’ ibid., p. 76. 

131 See p. 473 infra. 

182 The Federation has, however, concluded international agreements which, inside 
Austria, were applicable only in the territory of a particular Land; for instance, the 
treaties of Feb. 23 and June 24, 1925 (BGBI, Nos. 176 and 177/1926), with Italy con- 
cerning certain problems resulting from the cession to Italy of parts of Tyrol and 
Carinthia, respectively. 

183 Hence the Trade Agreements of 1945 between Vorarlberg and Switzerland and 
between Tyrol and Switzerland were unconstitutional. See p. 474 infra. 

134 Kelsen, 5 op. cit. 82; Hlavac, op. cit. 21, note 12, is right in thus extensively 
interpreting a statement by Adamovich, op. cit. 266, which is merely concerned with 
the predominance of the Federal treaty-making power over the administrative power 
of the Lander. 
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of treaties concerning the protection of birds '** and labor relations *** are 
approved by the Federal legislative organ, the Nationalrat, although 
legislation for the protection of birds is normally a Land matter, while 
labor relations would normally be a Land matter insofar as labor relations 
between a Land and its civil servants are concerned. Such treaties are not 
considered as ‘‘treaties involving changes in constitutional law’’ within 
the meaning of Article 50 (2) and hence are approved by simple majority 
vote.'*’ Likewise executive agreements in these fields are concluded by 
the Federal and not by the Land Executive.*** <A self-executing inter- 
national agreement will thus override not only prior Federal but also prior 
Land laws in conflict with the agreement concerned.'*® 

A Land law in conflict with a prior treaty would be unconstitutional as 
encroaching on the competence of the Federal Legislature. Insofar as a 
matter is regulated by treaty, it becomes a Federal matter on account of 
the exclusive treaty-making power of the Federation, even if the Land 
law concerned dealt with a subject otherwise within the legislative power 
of the Lander.’*° 

The Constitution took great care to ensure that the rights of the Lander 
should not prevail over the treaty-making power of the Federation. In 
ease of non-self-executing international agreements concluded by Federal 
agencies in Land matters, the Lander are bound to take all measures, in- 
cluding those of a legislative nature, required to fulfil the agreement 
(Article 16 (1)). Should a Land fail to do so, its rights in the matter con- 
cerned pass to the Federation. As there is no time limit attached to 
this rule, the legislative power concerned stays with the Federation in 
respect to the Land concerned.’*' Thus, the Land would be unable to 
repeal by subsequent Land legislation a law passed by the Federation 
under this emergency rule. In addition to this general rule, paragraph 
7 (4) of the constitutional law regulating Federal and Land taxation ** 
provides that the Federation may interfere with Land taxation powers in 


185 The Convention of March 19, 1902, on Protection of Birds Useful to Agriculture 
was declared applicable in the territory of the Austrian Republic by ordinance of the 
State Government of Austria (the predecessor of the Federal Government) of June 15, 
1920 (StGBI. No. 304/1920), in virtue of Art. 234 of the Treaty of St. Germain. 

136 According to Annex 73 to the Stenographie Records of the Nationalrat, VII. 
Legislative Period, 1.L.0. Convention No. 100 (BGBI. No. 39/1954), concerning Equal 
Remuneration for Men and Women Workers for Work of Equal Value, refers also to 
the civil servants of the Léander. 137 Hlavaé, op. cit. 21. 

188 The agreement reached by the Lake Constance Conference in 1922 concerning the 
limitation of certain types of fishing on Lake Constance was signed on behalf of 
Austria by officials of the Federal Ministry of Agriculture and Forestry (Bernhard 
Schuster, Die Entwicklung der Hoheitsverhiiltnisse am Bodensee seit dem 30-jiihrigen 
Krieg (Constance, 1951) 133), although fishing is a Land matter. 

189 Hlavaé, op. cit. 21; Kelsen, 5 op. cit. 82. 

140 Idem 83. 

141 This is deduced, a contrario, from the fact that Art. 15 (6), which provides a 
similar sanction for Lander delaying to pass detailed legislation in matters where the 
Federation has a right to lay down broad legislative principles, contains such a time 
clause. Adamovich, Die ésterreichischen Bundesverfassungsgesetze 57 (1947). 

142 Const. Law of Jan. 21, 1948, BGBI. No. 45. 
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order to adapt taxes of the Lander to the rules of international tax law. 
However, there has yet been no case where a Land failed to pass legisla- 
tion or ordinances *** necessary to fulfil treaties or executive agreements 
concluded by Federal agencies. As a last safeguard Article 16 (2) of 
the Constitution authorizes the Federation to supervise the execution of 
international agreements concerning Land matters and to issue direct 
orders so as to ensure compliance with the agreements.*** Once Land 
matters are regulated by international agreement they therefore practically 
become Federal matters. 


4. The Control of the Constitutionality of International Agreements 


It has been a matter of considerable discussion whether the Austrian 
Constitutional Court, which under Articles 139 and 140 of the Constitution 
is authorized to review the constitutionality of laws and to declare null and 
void such laws and ordinances as its finds unconstitutional, should have 
similar powers concerning international agreements concluded by Austria. 
An argument against this right of review is drawn from the provisions 
against Land interference with the execution of treaties. Neither the prin- 
ciple of the separation of the judicial and the legislative powers nor the 
Federal principle should be able to thwart the execution of international 
agreements concluded by the competent authorities.*° The opponents of 
this theory point out that in Austria laws and treaties have been co-ordi- 
nated to such a point that treaties should be just as much open to judicial 
review as are laws.‘*® The Constitutional Court has not yet ruled 
squarely **7 on the matter. Its tendencies appear, however, to be opposed to 
the principle of judicial review of treaties. Thus, it refused to declare un- 
constitutional two post-World War I ordinances *** which, based on the 
Economic War Powers Law,**® ordered the stamping of Austro-Hungarian 
banknotes. The court ruled that for the duration of the postwar economic 
state of emergency the law could still be used as a basis for ordinances, and 
went on: ‘‘Moreover such subsequent annulment of the two ordinances 
would be in contradiction with Art. 206 of the Treaty of St. Germain. 
... It is completely out of question that a measure of the Austrian Govern- 
ment based on international obligations should ex post facto thus be de- 
clared illegal. ...’’?*° Likewise in the case of the agreement between 


143 For instance, Burgenland law of March 8, 1934, on protection of birds useful to 
agriculture (Burgenland Landesgesetzblatt No. 60/1934); see note 135 supra. Par. 
25 (2) of Vorarlberg Ordinance No. 30/1936 (Vorarlberg Landesgesetzblatt 1936), 
transforms the 1922 Agreement on Fishing in Lake Constance into Vorarlberg law; 
see note 138 supra. 144 Hlavaé, op. cit. 21, 

145 Métall, 7 Zeitschrift fiir 6ffentliches Recht 106-118 (1928). 

146 Adamovich, Grundriss 265-266, 306, tends towards this solution; Kelsen, 5 op. cit. 
258, leaves this question open. 

147 The decision cited in note 152 infra concerned lease contracts made pursuant to 
an international agreement, but not such an agreement itself. 
148 Ordinances of March 25, 1919, StGBl. No. 191, and Feb. 27, 1919, StGBIl. No. 152. 
149 July 24, 1917, RGBI. No. 307/1917. 
150 Const. Court, Dec. 15, 1924, Off. Coll. No. 360. 
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the Austrian Government and a foreign government **' concerning the 
leasing of real estate, the Constitutional Court held that under the Con- 
stitution it had no power to cancel or to declare null and void the lease 
contracts made pursuant to the agreement.*** The court ** therefore re- 
frained from remedying a situation created pursuant to an international 
agreement, although it has held that the situation violates the Constitution. 
Yet laws found unconstitutional are declared null and void by the Court. 

The exemption of international agreements from judicial review of their 
constitutionality is of less importance than appears at first sight. First of 
all, if the court should review the constitutionality of an international 
agreement and should find it unconstitutional, such finding could only 
deprive the agreement of its validity in internal law, although Kelsen *** 
draws the opposite conclusion from the wording of Article 50 (1) of the 
Constitution under which ‘‘treaties require for their validity the approval 
of the Nationalrat.’? According to Kelsen ‘‘validity’’ means validity in 
international law as well as in internal law.*®*> However, Austria has re- 
fused to accept the Rumanian argument, put forward in 1921, that the 
Austro-Rumanian Provisional Trade Agreement of August 14, 1920,'** 
duly ratified by the King of Rumania, should be a nullity in international 
law, as the King had failed to obtain the parliamentary approval of the 
agreement required under Article 97 of the Rumanian Constitution, 
which, in this respect, was similar to Article 50 (1) of the Austrian Con- 
stitution.’*’ In the same sense the Supreme Court held *** that an inter- 


151 See pp. 469-470 supra. 

152 Const. Court, Oct. 9, 1948, Off. Coll. No. 1701. 

153 See note 129 supra. 

1545 op. cit. 136, and Kunz, loc. cit. 305, quoting Strupp, Das volkerrechtliche 
Delikt 65/66, note 2. 

155 Pitamic, loc. cit. 18, discusses the provision of Art. 6 of the Fundamental Law 
of Dec. 21, 1867 (RGBI. No. 145), on the exercise of governmental and executive power, 
which likewise required the consent of Parliament for the validity of certain types of 
treaties (see note 52 supra). According to him, the authors of this provision intended 
that such treaties should be void even in international law without parliamentary 
consent (ibid. 36-37) ; however, as the Austrian legislators could not alter international 
law, a treaty ratified by the Head of State without the necessary parliamentary ap- 
proval would be internationally binding, although null and void in internal law (ibid. 
49). 

156 BGBI. No. 40/1920, and Monitorul Official of Oct. 19, 1920, No. 157. 

157 Austria protested against the Rumanian attitude, but did not press the matter 
any further in order not to jeopardize negotiations concerning the conclusion of a 
new Austro-Rumanian Trade Agreement which were then already under way and 
finally led to the conclusion of the agreement contained in the exchange of notes of 
Feb. 5, 1924 (BGBI. No. 80/1924; Pierre Chailley, La nature juridique des traités 
internationaux 222-223 (1932)). In its decision of March 10, 1923 (Off. Coll. No. 13237 
(A)), the Adm. Court assumed that the earlier agreement was still in force (see note 76 
supra). The Austrian point of view was likewise maintained in the later agreement 
(BGBI. No. 80/1924), as its clause of promulgation in the Bundesgesetzblatt runs as 
follows: ‘‘This ... Treaty ... has become effective on Feb. 13, 1924. Simultaneously 
[italics supplied] the Provisional Trade Agreement of August 14, 1920, BGBI. No. 
40/1920, has become inoperative.’’ 

158 ‘* Thus as the promise to pay embodied in the treaty concerned is ineffective and 
not binding under internal law, a special Federal Law (Art. 10 (1) sub-par. 15) will 


474 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


national agreement not duly published, and hence a nullity under internal 
law, nonetheless constituted an agreement valid under international law.’** 

Moreover, even in internal law the ratification of a treaty in violation of 
the Constitution would not be a legally irrelevant act.’® Such treaties 
would be effective in internal law until annulled by the Constitutional 
Court,'* assuming that this court possessed such power of annulment. 
Thus the Trade Agreements with Switzerland concluded by the Land Gov- 
ernments of Vorarlberg and Tyrol in December, 1945,'** were clearly in 
violation of the provision of Article 10 (1) sub-paragraph 2, vesting the 
treaty-making power exclusively in the Federation. Yet these agreements 
were not considered complete nullities and when the Federal Government, 
having concluded a Trade Agreement with Switzerland on behalf of Aus- 
tria as a whole on August 17, 1946,’** decided to repair this unconstitu- 
tionality, it did not on its own behalf denounce the treaties concerned as 
the sole holder of treaty-making power in Austria, but induced the Land 
Governments concerned to denounce the agreements.’® 

In view of the fact that the Constitutional Court would very likely not 
review the constitutionality of international agreements, there remains 
but one direct sanction to prevent the Administration from concluding 
international agreements without the approval of the Nationalrat in vio- 
lation of Article 50. This direct sanction is impeachment before the Con- 
stitutional Court under Article 142 of the Constitution.?© 

The Supreme Court has, however, found an indirect but much more ef- 
fective sanction. Under Article 89 of the Constitution the ordinary courts, 
including the Supreme Court, cannot review the (constitutional) validity 
of duly published laws (this power of review being vested exclusively in 
the Constitutional Court), but they may, a contrario, examine whether laws 
they are asked to apply have been duly published. According to the Su- 
preme Court, international agreements are for this purpose co-ordinated 
to laws.1®* Recently, when asked to apply an international agreement, the 
court found that the agreement concerned involved changes in the law, 
as it could possibly involve future budgetary expenditure.’** The fact that 
the agreement concerned involved changes in the law brought it under the 
rule that such treaties shall be approved by the Nationalrat (Article 50) 
and shall be duly published in the Bundesgesetzblatt (Article 49). As 


be required in order to regulate under internal law the compensation for war damagi 
pursuant to the present Treaty.’’ Supreme Court, Decision of Feb. 20, 1952, 
Osterreichische Zeitschrift fiir 6ffentliches Recht 564 (1953). 

159 In the same sense Adamovich, op. cit. 263; Verdross, Vélkerrecht 139 (1955). 

160 Adamovich, op. cit. 265. 

161 Conclusion by analogy from Art. 140 (3) concerning the judicial review of laws. 
The finding of the Constitutional Court declaring a law unconstitutional has no retro- 
active effect. 

162 Die Wirtschaft, Jan. 27, 1946; text of agreement between Vorarlberg and Switzer- 
land in 100 Jahre Handelskammer und gewerbliche Wirtschaft in Vorarlberg (Feld- 
kirch, 1952), p. 396. The story of this agreement is discussed ibid., pp. 142-143. 

163 Neue Ziircher Zeitung, Aug. 19, 1946. 164 Jbid., June 2, 1947. 

165 Métall, 7 Zeitschrift fiir 6ffentliches Recht 117-118 (1928). 

166 Contra Métall, ibid. 115. 167 Note 56 supra. 
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these conditions had not been complied with in the case of the agreement 
concerned,’** the Supreme Court held it ineffective under internal law, 
although internationally binding.’ In this indirect way there exists in 
Austria judicial control at least as to observance of the constitutional 
provisions concerning the adoption of treaties.” 


III. Controu or COMPATIBILITY WITH INTERNATIONAL Law or ACTS 
PERFORMED IN AUSTRIA 


Finally, mention must be made of Article 145 of the Constitution. This 
article reads: ‘‘The Constitutional Court shall give judgment upon viola- 
tions of international law in accordance with the provisions of a special 
Federal Law.’’ As the special Federal law has not been enacted, this 
article has remained inoperative.’" Such a law should not be construed 
as providing merely that individuals violating international law should be 
judged by the Constitutional Court.'7? Why should the highest ranking 
Austrian court judge a soldier accused, for instance, of taking a watch 
from a prisoner of war? It would be much more in accordance with the 
other functions of the court if the enactment of the law referred to in 
Article 145 should enable the court to examine whether international agree- 
ments concluded or laws enacted by Austria are in conflict with Austria’s 
prior international obligations,’** since the enactment of such legislation 
would obviously constitute a violation of international law. Under this 
admittedly controversial interpretation of the provisions of Article 145, 


the Nationalrat would lose its powers to nullify the internal effects of in- 
ternational obligations by subsequent legislation, as such legislation would 
then be declared null and void by the Constitutional Court.’™ 


168 Publication in the semi-official ‘‘Wiener Zeitung’’ of June 28, 1947, was held to 
be no substitute for publication in the Bundesgesetzblatt. The agreement concerned 
was also published in 67 U.N. Treaty Series 89, No. I: 868. 

169 See note 158 supra. 

170 A strange sidelight on this case is a pending lawsuit against the Austrian Govern- 
ment under the Federal Torts Law of Dec. 18, 1948 (BGBI. No. 20/1949). The claimant 
alleges that if the agreement had been approved by the Nationalrat, he would have 
had a direct pecuniary claim against the Austrian Republic. As the Government 
neglected to submit the agreement to the Nationalrat, it had by this negligence caused 
him a pecuniary prejudice entitling him to reparation under the Federal Torts Law. 
Decision of the Vienna Landesgericht (Court of Appeals), May 20, 1953 (Salzburger 
Nachrichten, June 20, 1953), in favor of claimant; appeal to Supreme Court pending. 
This decision establishes in some respects a parallel to the impeachment procedure men- 
tioned on p. 474 supra. 

171 Cf. p. 454 supra, and Const. Court, March 9, 1948, Off. Coll. No. 1607: ‘‘The 
claimant is not entitled to lodge a complaint about the alleged violation of the Treaty of 
St. Germain. . . . The Const. Court is, moreover, incapable of taking this aspect into 
consideration under Art. 145 FC on its own initiative as the Federal Law announced in 
this provision has not yet been enacted.’’ 

172 According to Kelsen, 5 op. cit. 280, Art. 145 merely establishes sanctions for 
violations of the generally recognized rules of international law (Art. 9). 

173 Kunz, loc. cit. 323, seems to a certain extent doubtful whether the court should 
have this power. See, however, note 171 supra, Adamovich, op. cit. 44, and Hlavaé, 
op. cit. 22. 174 See note 171 supra. 
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Article 9 of the Constitution, according to which the generally recog- 
nized rules of international law are part of Austrian law, has been inter- 
preted to the effect that ‘‘general’’ recognition need not necessarily be 
universal and that changes in these rules are automatically reflected in 
internal law. The rules, however, may be overridden by ordinary laws. 
This same attitude prevails in countries like France and The Netherlands, 
where international law embodied in treaties may no longer be abrogated 
by subsequent laws. 

In respect to the abrogation of treaties, Austria, like Switzerland and the 
United States, adheres to the older view holding laws enacted in violation 
of prior treaty obligations internally valid, although constituting an in- 
ternational tort. However, if the ordinary law referred to in Article 145 
of the Austrian Constitution were enacted, the Constitutional Court would 
very likely be able to declare null and void any law violating existing rules 
of international law, whether embodied in treaties or not. 

Unlike in the United States, the Constitutional Court refuses to review 
the constitutionality of international agreements. This refusal has led the 
ordinary courts to assume this function under the pretext of deciding 
whether the agreement was duly published. The risk of international 
complications involved in the exercise of this right of review is, however, 
much reduced by the rule that even an unconstitutional international 
agreement remains internationally binding, although a nullity under in- 
ternal law. 

As in most other federal states the treaty-making power rests exclu- 
sively with the Federation, even in matters otherwise coming under the 
legislative competence of the Lander. This provision, in general, has been 
found to be satisfactory. 

The same cannot be said, without some reservations, of the rules ensur- 
ing parliamentary control of the Executive’s treaty-making power. The 
Austrian Constitution has tried to lay down explicitly which agreements 
may not be concluded as executive agreements. Although the solution— 
that any treaty involving or contemplating changes in existing legislation 
and any political treaty require parliamentary approval—is sound in the- 
ory, it has reduced Austria’s bargaining power, especially in the field of 
economic relations, to such an extent that the strict rules of the Constitu- 
tion had to be amended in this respect. On the other hand, the fact that 
treaties and laws are approved under the same parliamentary procedures 
facilitates Austria’s adherence to international conventions laying down 
principles for internal legislation (for instance, the I.L.0. conventions) 

To sum up, the Austrian Constitution may be described as following a 
middle course between the extreme monistic theory of the absolute su- 
premacy of international law over internal law and the principle according 
to which, in internal law, the will of the people as expressed at any given 
moment by the majority of the Nationalrat should be supreme. 


175 See the list of the 21 I.L.0. conventions adhered to by Austria up to 1950 in 
BGBI. No. 219/1950. 


COMPENSATION FOR NATIONALIZED PROPERTY: 
THE BRITISH PRACTICE 


By ALFRED DRUCKER 


Of Lincoln’s Inn, Barrister at Law 


INTRODUCTION 


The United Kingdom, like the United States, tried after the last war to 
protect the interests of its citizens in the many Central and Eastern Euro- 
pean countries in which first the means of production and not much later 


the means of distribution were ‘‘nationalized.’’ Its success in these en- 
deavors was about as disappointing as that of the United States. Neither 
the United Kingdom nor the United States succeeded in protecting in these 
countries the individual rights of their citizens by means of diplomatic 
intervention. The disintegration of the conception of property rights in 
Europe has gone so far that no individual claimant seems to have been 
able to obtain full satisfaction. Only where timely economic counter- 
measures were taken against the confiscating states could compensation 
agreements be concluded which provide for some measure of compensation. 

The United Kingdom has so far concluded compensation agreements 
with Yugoslavia, Czechoslovakia and Poland, and negotiations with Hun- 
gary have, it is understood, been resumed. 

The Yugoslav Agreement, dated December 23, 1948,' provides that the 
Government of Yugoslavia shall pay to the Government of the United 
Kingdom the sum of £4,500,000 sterling in full satisfaction and discharge 
of all claims of British nationals ‘‘arising on or before the date of signa- 
ture of the present Agreement, out of various Yugoslav measures affecting 
British property’’ (Article II). According to Article IV, ‘‘British prop- 
erty’’ shall mean all property, rights and interests affected by various 
Yugoslav measures which on the date of the relevant measure were owned 
directly or indirectly, in whole or in part, by British nationals. 

For the purposes of the agreement ‘‘British nationals’’ shall mean: 

(i) Physical persons who are British subjects or British protected 
persons belonging to any of the territories mentioned in sub-paragraph 
(ii) of this paragraph, and their heirs and legal representatives; and 

(ii) Companies, firms and associations incorporated or constituted 
under the laws in force in the territory of the United Kingdom of 
Great Britain and Northern Ireland, or Canada, the Commonwealth of 
Australia, New Zealand, the Union of South Africa, India, Pakistan, 
Ceylon, or in any territory for the foreign relations of which the 
Government of any of the aforesaid countries is, at the date of signa- 
ture of the present Agreement, responsible. 


The United Kingdom thus concluded the Yugoslav Agreement not only 
on its own behalf but also on behalf of the governments of all the members 


1Cmd. 7600. 
477 
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of the British Commonwealth. It will be seen that in the next agreement, 
namely that with Czechoslovakia, dated September 28, 1949,? the United 
Kingdom acted only on its own behalf, and the Dominions of Canada, 
Australia, New Zealand, the Union of South Africa, India, Pakistan and 
Ceylon have as yet, like the United States, not concluded any comparable 
agreement with Czechoslovakia. 

A comparison between the United States and United Kingdom agree- 
ments with Yugoslavia reveals important differences which become still 
more marked when the United States Agreement with Yugoslavia and its 
application by the International Claims Commission (now Foreign Claims 
Settlement Commission) of the United States are compared with the 
Foreign Compensation (Yugoslavia) Order in Council, 1950,* and its ap- 
plication by the Foreign Compensation Commission in London. But 
before discussing the Foreign Compensation Commission in London and its 
practice, it may be advisable briefly to summarize the United Kingdom- 
Czechoslovak Compensation Agreement of September 28, 1949, and the 
United Kingdom-Polish Agreement of November 11, 1954. 

The Agreement with Czechoslovakia is based, as is the Yugoslav Agree- 
ment, on the principle of a ‘‘global settlement,’’ and the Czechoslovak 
Government is to pay a sum of £8 million sterling in settlement of all 
claims of British nationals arising on or before the date of the signature 
of the agreement. This sum is to be paid in eighteen installments at inter- 
vals of six months beginning on September 15, 1950. If the British claim 
is in respect of property confiscated by the enemy during the occupation 
of Czechoslovakia and thereafter affected by one of the various restrictive 
Czechoslovak measures, such claim shall fall within the provisions of the 
agreement, notwithstanding the fact that the restitution of the property 
by the Czechoslovak authorities has not yet taken place, and the Czecho- 
slovak authorities shall have the right to discontinue any proceedings that 
may have been initiated for restitution. 

According to Article I of the United Kingdom Agreement with Poland,‘ 
the Polish Government shall pay to the United Kingdom Government the 
sum of £5,465,000, of which the sum of £2,665,000 shall be ‘‘in full and final 
settlement of claims in respect of British property, rights and interests af- 
fected directly or indirectly prior to the date of the present Agreement by 
the Polish measures of nationalisation, expropriation and other similar 
measures, set out in the Schedule to the present Agreement, and regulations 
made under the aforesaid Polish measures.”’ 

Article 4 contains a definition of ‘‘British nationals’’ and of ‘‘British 
property’’ similar to the definitions of these terms in the earlier compen- 
sation agreements. 

The question of the ‘‘relevant date,’’ however, seems to be treated some- 
what differently than in the earlier agreements because paragraph 2 of 
Article 4 provides that: 


2Cmd. 7797. 3 Statutory Instruments, 1950, No. 1192. 
4H. M. Stationery Office, Cmd. 9343. 
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(2) In relation to claims in respect of measures of nationalisation, 
expropriation and other similar measures, the date on which the claim 
arose shall be deemed to be the date on which the relevant law or de- 
cree was published, except that, in the case of a claim arising out of 
measures based on the laws or decrees numbered 9, 11 and 12 of the 
Schedule to the present Agreement, the date on which the claim arose 
shall be deemed to be the date on which the relevant measure was ap- 
plied to the property of a British national. 


Decrees numbered 9, 11 and 12 of the Schedule are: 

9. Decree of December 12, 1918, regarding compulsory State Adminis- 
tration (Law Journal of 1918, No. 21, Item 67). 

11. Decree of April 26, 1949, regarding the acquisition and the transfer 
of real property for the realization of the National Economic Plans (Law 
Journal of 1952, No. 4, Item 31). 

12. Law of July 20, 1950, regarding the registration of machines and 
the purchase of industrial machines not in use (Law Journal of 1950, No. 
31, Item 285). 


The agreement does not deal with the problem of any nationalized 
British assets situated in the former territory of the German Reich but 
now forming part of the administrative area of Poland. This particularly 
interesting question was considered in the case of United States assets in 
that area in the abortive discussions for a United States-Polish Compensa- 
tion Agreement.® 


THE ForEIGN COMPENSATION COMMISSION 


On July 12, 1950, the Foreign Compensation Act® received the Royal 
Assent. It provided for the establishment of a Commission for the pur- 
pose of registering and determining claims to participate in compensation 
under agreements with foreign governments and of distributing any com- 
pensation received under any such agreements. 

On July 21, 1950, three Orders in Council under the Act were made. 
The Foreign Compensation (Yugoslavia) Order in Council 19507 and the 
Foreign Compensation (Czechoslovakia) Order in Council 1950 ® provided 
for the management and investment of any moneys received from the 
Yugoslav and Czechoslovak governments and for the disposal and distri- 
bution of the funds so received, and defined the persons qualified to make 
application and the conditions to be complied with by any applicant for 
establishing a claim. 

The Foreign Compensation Act further provided in Section 4 (4) that 
“‘the determination of the Commission of any application made to them 
under this Act shall not be called in question in any court of law.’’ See- 
tion 4 (2) of the Act provided further that the Commission should, with 
the approval of the Lord Chancellor, make rules as to the procedure of 

5 See Dept. of State Bulletin, Jan. 5, 1947, p. 28. 

€14, Geo. V, c. 12. 7 Statutory Instruments, 1950, No. 1192. 

8 Statutory Instruments, 1950, No. 1191. 
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the Commission in determining applications. In pursuance of this pro- 
vision the Commission drew up the Foreign Compensation Commission 
Rules 1950 which came into operation on January 1, 1951.° 

The most notable features of these Rules are: 


(a) a drastic relaxation of the rules of evidence (Rule 4). 

(b) a provision for review of all decisions, at the discretion of the 
Commission, in the event of further information becoming available be- 
fore final adjudication (Rule 37). 

(ec) a provision for an oral hearing at the request of the applicants 
or on the order of the Commission (Rule 14). 

(d) machinery for a determination of Issues of General Importance 
(e.g., methods of valuation) (Rule 21). 

(e) provisions on a register of applicants available for inspection by 
all applicants and as to objections by any applicant and the grounds 
thereof (Rule 9). 


This brief description of the main legislative enactments already dis- 
closes one basic difference between the Foreign Claims Settlement Com- 
mission of the United States and the British Foreign Compensation Com- 
mission. 

Whereas the United States Commission has to apply first of all ‘‘the 
provisions of the applicable claims agreement,’’'® the Foreign Compensa- 
tion Commission is bound to adjudicate claims in accordance with the 
Orders in Council passed under Section 2 of the Foreign Compensation 
Act. 

Whereas the United States Commission has further to apply ‘‘the ap- 
plicable principles of international law, justice and equity,’’ the British 
Commission has to apply solely municipal law as laid down in the respec- 
tive Orders in Council. The British Commission is not bound to consider 
the terms of the compensation agreements and—as far as the experience 
of the writer goes—is on the whole averse to considering, when construing 
a controversial provision of the Order in Council, the terms of the com- 
pensation agreement itself. It is bound to adjudicate solely within the 
terms of the Orders in Council. They contain the law which the Com- 
mission has to apply when adjudicating claims. Neither Yugoslavia nor 
Czechoslovakia has any standing before the Commission and is not au- 
thorized, as Yugoslavia is under the United States-Yugoslav Agreement, 
to act as amicus curiae.’ It is submitted that in this respect the legisla- 
ture of the United Kingdom made the task of the British Commission some- 
what easier than is that of the United States Commission. Difficult and 
novel as its task may be, the British Commission has the advantage of being 
able to rely on the Orders in Council, whereas the United States Commis- 
sion is facing the still more difficult task of construing the applicability of 
an international agreement to each individual claimant. A proper appre- 


® Statutory Instruments, 1950, No. 2042. 
10 See the interesting study by Mr. Z. R. Rode, 47 A.J.I.L. 619 (1953). 
11 Ibid. 617, 622. 
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ciation of the British method of adjudicating claims for compensation 
under ‘‘lump-sum’’ settlements requires thus an examination of the rele- 
vant Orders in Council. 


THe ForreEIGN COMPENSATION (YUGOSLAVIA) ORDER IN CouNctL, 1950 


Article 1 of the Order in Council provides that the Commission shall 
pay into a fund, called the Yugoslav Fund, all sums received under the 
Yugoslav agreement. Such sums may be temporarily invested by the 
Commission, which after deducting its own expenses, shall distribute the 
fund among persons who have established a claim. Each payment is to 
be a fraction of the distributable amount ‘‘equal to the proportion which 
the assessed amount of the claim bears to the total of the amounts assessed’’ 
(Article 4). Article 5 enables the Commission to make interim payments 
and a large number of applicants have already received such interim pay- 
ments. They amount in the case of admitted Yugoslav claims to 5 per- 
cent of the sum awarded, and in the case of the Czechoslovak claims to 2144 
percent. 

Article 7 enumerates the persons qualified to claim under the Order. 
They are—apart from all the governments of the British Commonwealth— 
individuals who on the first of January, 1949, were British subjects within 
the meaning of the British Nationality Act?” and corporations existing on 
January 1, 1949, which were incorporated in the United Kingdom or in 
one of the Dominions. 

In order to establish his claim each applicant must prove to the satis- 
faction of the Commission : 

(a) that the property to which his claim relates was British at the 
relevant time (as defined in Article 17) ; 

(b) that he or his predecessors in title has by or under any Yugo- 
slav measure as defined in Article 18 been deprived of title to or en- 
joyment of such property; or 

(ec) that his claim relates to a debt within the meaning of Article 16. 


‘ 


The term ‘‘property’’ is defined in Article 14 as meaning ‘‘ property of 
any kind movable or immovable’’ whether owned or held directly or 
through a ‘‘trustee or nominee.’’ 

The ‘‘relevant date’’ is, at the option of the applicant, either (a) the date 
of entry into force of the Yugoslav law or decree by or under which the 
property was affected; or (b) the date on which the property was placed 
under state administration or otherwise taken over by the Yugoslav state. 

According to Article 18, ‘‘ Yugoslav measure’’ means any of the Yugo- 
slav laws and decrees specified in the Order and ‘‘any decree, order or act 
made or done thereunder.’’ 

It may perhaps be of interest to add that the Foreign Compensation 
(Czechoslovakia) Order in Council 1950 is drafted on similar lines. The 
main differences between the Czechoslovak and Yugoslav Orders in Council 
are these: 


1211 & 12 Geo. 6, ¢. 56. 


482 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


1. The Czechoslovak Order in Council applies only to persons who were 
citizens of the United Kingdom or Colonies (but not of the Dominions) 
on September 28, 1949. 

2. For the purposes of the Czechoslovak Order in Council special pro- 
visions contained in Article 15 of the Order enable almost every applicant 
who was British on September 29, 1949, to comply with the requirements 
of the Order as to ‘‘relevant date.’’ 


A COMPARISON OF THE PRACTICE OF THE FOREIGN CLAIMS SETTLEMENT 
CoMMISSION OF THE UNITED STATES AND THE FOREIGN 
COMPENSATION COMMISSION 


Both under United States and United Kingdom legislation the deter- 
minations of the two Commissions are final and cannot be questioned in a 
court of law. But whereas the Foreign Claims Settlement Commission 
(further called ‘‘the Washington Commission’’) renders its decisions and 
the grounds thereof in writing, the Foreign Compensation Commission (fur- 
ther called ‘‘the London Commission’’) does not do so. The reason for 
this practice is the present state of ‘‘administrative law’’ in the United 
Kingdom and the possibility of challenging even ‘‘final’’ decisions of ad- 
ministrative tribunals in certain cases in the High Court.'® 

The main differences in the practice of the two Commissions seem to 
arise in the question of trusts and nominee holdings and in the question of 
the ‘‘relevant date,’’ 7.e., the eligibility of claimants. 

In British practice the nationality of the beneficiary does not matter, 
and if an application is made both by a trustee and a beneficiary, the Com- 
mission will entertain the application of the trustee in preference to that 
made by the beneficiary. In a paper on the ‘‘Nationalization of United 
Nations Property in Europe’’** it was submitted that ‘‘it would seem 
much more in accordance with precedent if both trustee and beneficiary 
should meet the requirements of Section 7 of the Order,’’ i.e., both be 
British nationals. A British company is qualified to claim compensation 
irrespective of the nationality of its shareholders. 

The application of the rule that claims of trustees are admitted and 
preferred to those of beneficiaries creates difficult legal problems for the 
London Commission because the conception of a trust in the Anglo-Saxon 
meaning is not known in Yugoslavia or Czechoslovakia. It is difficult to 
give a reliable picture of the way in which the London Commission is over- 
coming this particular problem of the English trustee of Continental assets, 
as the reasons for their decisions are not published. It is left to the antici- 
pated review of all cases which until now have been only provisionally de- 
termined to ensure uniformity of decisions. 

It is in this question of trustees as claimants that points of contact may 
arise between the London and Washington Commissions. If certain bene- 

13 See Rex v. Northumberland Compensation Appeal Tribunal ez parte Shaw, [1951] 


1 K.B. 711. 
14See 36 Grotius Society Transactions 75-114 (1951). 
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ficiaries of English trusts are United States citizens it is conceivable that 
they could claim compensation twice: once in the name of the trust before 
the London Commission and as individual beneficiaries before the Wash- 
ington Commission. Seymour J. Rubin, in his excellent study, ‘* Nation- 
alization and Compensation—A Comparative Approach,’’’® has already 
pointed out that not only in the question of trustee and beneficiary but 
also in the question of corporate eligibility, difficulties could arise because 
the United States’ practice insists on at least 20% United States beneficial 
interest in a corporation before entering its claim, whereas the British 
practice regards a British company entitled to compensation irrespective 
of who its shareholders are. Rubin rightly foresaw a situation which, 
arising out of the different theories as to corporate eligibility, ‘‘may in the 
future be the source of substantial complications’’ (loc. cit., p. 469). 

The main difference between American and British practice exists in 
the question of ‘‘eligible claimants.’’?® The Washington Commission held 
in the Matter of the Claim of Angelina Evasovich Pobrica on June 25, 
1953,'7 that 

the mere enactment of a law under which property may later be 
nationalized does not create a claim under the Yugoslav Claims Agree- 
ment of 1948. We hold that a claim for the nationalization or other 
taking of property does not arise until the possession of the owner is 
interfered with. 


The Washington Commission thus was not satisfied with the mere fact 
that the property in question was subject to the Yugoslav Nationalization 
Act of April 28, 1948. It insisted on proof that this Act had already been 
applied in this particular case. The British Orders in Council, particu- 
larly the Czechoslovak Order in Council, seem much more favorable to 
naturalized subjects than the corresponding American rules and decisions, 
and the question of ‘‘eligibility’’ is arising mostly in eases of naturalized 
subjects. Article 15 of the Czechoslovak Order in Council provides, for 
example, that the ‘‘relevant date’’ shall, at the option of the applicant be: 


(a) the date of entry into force or the date of publication in the 
Czechoslovak Official Gazette, whichever is the later, of the Czecho- 
slovak or Slovak law or decree by or under which the property or in- 
terest in property was affected or 


(b) the date on which the person making the application or his pred- 
ecessors in title, was deprived of title to or enjoyment of the property 
to which his claim relates or, if the claim relates to an interest in 
property, the date on which the corporation, which owned or held 
the property, was deprived of title to or enjoyment of that property or 


(c) the twenty-eighth day of September, 1949, if the person making 
the application, or his predecessor in title was deprived of the enjoy- 
ment of the property to which his claim relates, or, in the case of a 
claim relating to an interest in property, the corporation which owned 


15 University of Chicago Law Review, 1949-1950, pp. 460-477. 
16 See Rode, 47 A. J. I. L. 623 et seq. (1953). 
17 Ibid. 629. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


or held the property was deprived of the enjoyment of that property, 
as a result of the property being placed under national administration 
under Czechoslovak Decree No. 5 of 1945 or Slovak Decree No. 50 
of 1945. 


These provisions are wider than the corresponding provisions in the 
Yugoslav Order in Council. American practice, which Rode ** describes 
as ‘‘strict in the interpretation of the citizenship requirements,’’ excludes 
a great number of claimants who would be eligible under the British Orders 
in Council. American practice, which certainly conforms with the general 
proposition that the nationalization of the property of a person who is 
not a citizen of the United States at the time of such taking does not con- 
stitute an injury to the United States, does not, it is submitted, take 
sufficiently into account that it is in most cases impossible to determine the 
exact moment of ‘‘nationalization or other taking.’’ The British Orders 
in Council have therefore, in order to prevent injustice, given the applicant 
an option to choose between different dates on which his title to or en- 
joyment of the property was infringed, such date, however, never extending 
beyond the date of the respective Compensation Agreement. 

In another respect also the Washington and London practices differ. 
Whereas the Washington Commission disallowed '® ‘‘transfers claimed to 
have been made in this country by deeds not recorded in Yugoslavia, trans- 
fers made during the occupation or after the war without having been 
recorded and transactions attempting to give beneficial ownership of real 
property to claimants,’’ the London Commission has, at any rate in its 
provisional determinations, taken a less strict view. In a number of cases 
claims were made on the strength of assignments of property executed in 
the United Kingdom but not recorded in Czechoslovakia or Yugoslavia, 
and were admitted by the Commission. In this instance the Washington 
practice seems to take much more account of the local (Yugoslav) laws 
than the London Commission which, although always asking for proof of 
the relevant Yugoslav or Czechoslovak law, has considerable latitude in the 
provisions of the Orders in Council to admit claims even if provisions of 
Yugoslav or Czech law seem to point in another direction. In the Czecho- 
slovak Order in Council, for example, we find Articles 17 and 18 which 
provide: 


17. If any transfer of property, or of any interest in property, to 
which a claim relates was effected in a part of Czechoslovakia under 
Hungarian occupation between the sixth day of November, 1938 and 
the ninth day of May 1945 or under German occupation between the 
first day of October, 1938 and the ninth day of May, 1945, that trans- 
fer shall be deemed, for the purposes of this Order, to have been null 
and void if it was effected under fraud or duress or without the con- 
sent of the person to whom the property belonged at the date of such 
transfer. 


18. (a) No application under this Order shall be dismissed by the 
Commission solely on the ground that restitution proceedings in 


18 Tbid. 625. 19 Ibid. 628. 
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Czechoslovakia with respect to the property or interest in property 
to which the claim relates have not been instituted or, if they have 
been instituted, have not been prosecuted to a successful conclusion. 


The Order in Council thus expressly provides that Czechoslovak law may 
be disregarded and substitutes its own rules as to the invalidity of trans- 
fers of property on Czechoslovak territory between 1938 and 1945. This 
is a rather unique case of English legislation, as it purports to determine 
the validity of certain transactions relating to foreign-situated property 
irrespective of the local law. 

But the bold and unconventional approach of the British Orders in 
Council has justified itself. It enables the London Commission to do 
justice in all cases coming under the lump-sum compensation agreements 
which have so far been concluded. The amount which every claimant will 
receive will, however, be only a fraction of the amount awarded. The 
Yugoslav Government undertook to pay in full settlement £4,500,000, and 
one of the Annual Reports of the London Commission discloses that the 
total amount of Yugoslav claims amounted to £25,556,800. This compares 
with $17,000,000 paid by Yugoslavia to the United States and about $150,- 
000,000 claimed by United States claimants.*° 

In the case of the Agreement of the United Kingdom with Czechoslovakia 
the sum to be paid by Czechoslovakia is £8,000,000, whereas the amount of 
claims exceeded £100,000,000. According to the latest Report of the 
London Commission for the financial year ended March 31, 1954, provi- 
sional awards against the Yugoslav Fund totaled about £11,733,516, and 
against the Czechoslovak Fund about £34,750,695. Claims still awaiting 
determination amounted to about £18,176,726 in the case of claims against 
the Yugoslav Fund, and about £57,994,545 in the case of claims against 
the Czechoslovak Fund. 

These figures confirm what has been said at the beginning of this paper 
about the unsatisfactory nature of all lump-sum agreements. They pro- 
vide only a very limited remedy for United States and British citizens 
affected by the confiscatory measures of Yugoslavia and Czechoslovakia. 
The comparatively even smaller amount of £2,665,000 to be paid now by 
Poland to United Kingdom claimants shows that these ‘‘lump-sum”’ settle- 
ments are becoming even more unsatisfactory, although they may well be 
the maximum obtainable in present circumstances. 

By virtue of section 3 of the Foreign Compensation Act *' three Orders 
in Council have been published, namely, The Foreign Compensation (Hun- 
gary) (Registration) Order, 1954, The Foreign Compensation (Roumania) 
(Registration) Order, 1954, and The Foreign Compensation (Bulgaria) 
(Registration) Order, 1954,** the purpose of which is to register claims 
arising out of the nationalization of British property in Hungary, Bul- 
garia and Rumania with the Foreign Compensation Commission, which is 
to report upon them. Such report will no doubt be of great value to the 
United Kingdom representatives in their discussions for compensation with 


20 Ibid. 622. 2114 Geo. 6, ¢. 12. 
22 Statutory Instruments, 1954, Nos. 219, 220, 221. 
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the various governments, as it will enable them to present a closely ex- 
amined and verified statement as to British claims against the countries 
concerned. The previous practice of presenting merely general estimates 
as to British claims on the basis of insufficient information proved no doubt 
detrimental to British interests, as is shown by the low dividends which are 
expected in the Czechoslovak and Yugoslav cases. The new British prac- 
tice of registering and examining claims as a preliminary step to negotia- 
tions for lump-sum settlements should be adopted generally. 


THE SUEZ CANAL BASE AGREEMENT OF 1954 


ITS BACKGROUND AND IMPLICATIONS 
By CuHarues B. SEuak, JR. 
Of the District of Columbia Bar * 


The agreement between the United Kingdom and Egypt signed at Cairo 
on October 19, 1954,1 replaces the Anglo-Egyptian Treaty of August 26, 
1936, which is thereby terminated. The earlier treaty provided for the 
establishment of a complex of military installations and supporting fa- 
cilities along the Suez Canal, and its garrisoning by British troops. The 
1954 agreement provides for the gradual evacuation of this garrison from 
the Suez Canal base, as these installations generally are known, by June 
18, 1956. During the twenty-month evacuation period (October 19, 1954— 
June 18, 1956) the Egyptian military forces will assume gradual control 
of the base, and custody of designated base installations. Other designated 
installations will be maintained in a state of readiness until October 18, 
1961, by civilian technicians in the employ of one or more British or Egyp- 
tian firms under contract with the British Government. The agreement, 
unless both parties agree upon an extension, is to terminate seven years from 
the signing thereof. During its seven years’ duration the United Kingdom 
has the right to re-enter the base with its military forces in order to put 
the base on a war footing, provided an attack is made by an ‘‘outside 
Power’’* upon a state which is a member of the Arab Collective Security 
Pact* or Turkey. Upon the completion of evacuation, the Egyptian armed 


* The views expressed herein are the personal views of the author. 

1For text, see Agreement between the Government of the United Kingdom and 
Northern Ireland and the Egyptian Government regarding the Suez Canal Base, October 
19, 1954, Cmd. 9298 (London, 1954); also in 10 Revue Egyptienne de Droit Inter- 
national 297-352 (1954). The text in the Revue contains an annex to Note 7(b), 
which fails to appear in the Command Paper. 

The agreement is effective as though it had entered into force on the date of sig- 
nature; ratifications were exchanged at Cairo on Dec. 6, 1954. New York Times, Dec. 
7, 1954, p. 3. 

The term ‘‘agreement’’ was preferred to the term ‘‘treaty’’ by the Egyptian Gov- 
ernment. Prime Minister ‘Abd al-Nasir has explained this preference by pointing out 
that the word ‘‘treaty’’ is anathema to the Egyptian people, since ‘‘they think it means 
chains that tie them.’’ U.S. News and World Report, Sept. 3, 1954, p. 29. 

2 For text, see 31 A.J.I.L. Supp. 77-100 (1937). Ratifications were exchanged at 
Cairo on Dee. 22, 1936. 

8 By an agreed minute attached to the agreement, Israel is expressly excluded from 
the definition ‘‘outside Power.’’ 

*The Treaty of Joint Defense and Economic Co-operation between the States of the 
Arab League, better known as the Arab Collective Security Pact, was signed at Cairo 
on April 13, 1950. All signatories, i.e., Egypt, Iraq, Jordan, Saudi Arabia, Syria, 
Lebanon, and Yemen, have ratified, and the treaty entered into force in April, 1952. 
Libya, which adhered to the Pact of the Arab League of March 22, 1945, on March 28, 
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forces will be charged with full responsibility for the defense of the 
Canal, a responsibility which, under the 1936 treaty, they shared with 
the British garrison. 

The new agreement represents for the present Egyptian Government the 
achievement of a goal sought unsuccessfully by a number of its predecessors 
—the freeing of Egypt from the presence of foreign troops for the first 
time since 1882.° It represents for the British Government a recognition, 
as Sir Anthony Eden has expressed it, that ‘‘defense arrangements must 
be based on the consent and cooperation of the peoples concerned.’’® 
However, while satisfying an aspiration of Egyptian nationalism, and at 
the same time making possible British assistance in the defense of the Canal 
for a limited period of time and under certain defined circumstances, the 
conclusion of the agreement has affected, or may in future affect, certain 
basic problems of the area. Some of these problems will be adverted 
to later in this paper, after the background of the Suez Canal and of the 
Canal base has been discussed, and the 1954 agreement analyzed. 

The Suez Canal? was opened for the general use of the world’s shipping 
on November 17, 1869, by the Compagnie Universelle du Canal Maritime 
de Suez, a company organized largely through the efforts of the French- 
man, Ferdinand de Lesseps.* The company operates by virtue of a con- 


1953, had not yet adhered to the Collective Security Pact in June, 1955. The general 
purpose of the Arab League Pact is the advancement of the collective interests of the 
Arab states; of the Security Pact, to further the objectives of the Arab League Pact, 
especially with respect to mutual assistance in the event of aggression by a non-Arab 
state, in accordance with the provisions of Art. 51 of the U.N. Charter dealing with 
‘the inherent right of individual or collective self-defense.’’ See B. Y. Boutros- 
Ghali, ‘‘The Arab League, 1945-55,’’ International Conciliation, No. 498 (May, 1954, 
but written and published in the spring of 1955); and Majid Khadduri, ‘‘The Arab 
League as a Regional Arrangement,’’ 40 A.J.I.L. 756-777 (1946). For text of Arab 
League Pact, see 39 A.J.I.L. Supp. 266-272 (1945) ; for text of Arab Collective Security 
Pact, see 49 ibid. 51-54 (1955). 

5 See Majid Khadduri, ‘‘The Anglo-Egyptian Controversy,’’ 24 Proceedings of the 
Academy of Political Science 82-99 (1952). When evacuation is completed on June 18, 
1956, it will have been accomplished just three weeks short of seventy-four years after 
the first entry of British forces on July 10, 1882. New York Times, Oct. 20, 1954, 
pp. 1, 9. 

6 Beirut Daily Star, July 29, 1954, p. 1. 

7See C. H. Hallberg, The Suez Canal (N. Y., 1931); Sir Arnold Wilson, The Suez 
Canal (London, 1939); Andre Siegfried, Suez and Panama (London, 1940); H. J. 
Schonfield, The Suez Cana! in World Affairs (London, 1952); John Marlowe, Anglo- 
Egyptian Relations, 1800-1953 (London, 1954); and H. L. Hoskins, ‘‘The Suez Canal 
as an International Waterway,’’ 37 A.J.I.L. 373-385 (1943). 

8 The status of the Canal Company is unusual. It is registered under Egyptian law 
as an Egyptian company, but is incorporated as a société anonyme or joint stock com- 
pany and governed by the provisions of the French code respecting such companies. 
The Court of Appeal in Paris is designated as the tribunal of ultimate resort in legal 
matters affecting the company. The company’s registered office (siége) is in Alex- 
andria, while its administrative head office (domicile administratif) is in Paris. See 
The Suez Canal, Notes and Statistics, by the Compagnie Universelle du Canal Maritime 
de Suez (London, 1952), especially at p. 23 et seq.; H. L. Hoskins, The Middle East 
41-56 (N. Y., 1954) ; and Great Britain and Egypt, 1914-1951, Royal Institute of Inter- 
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cession from the Egyptian Government,® as ratified in 1866 by the then 
suzerain of Egypt, the Sultan of the Ottoman (Turkish) Empire.’® The 
Acts of Concession are valid for 99 years from the date of the opening of 
the Canal; if Egypt fails to renew the concession in 1968, the question of 
compensation is to be settled by negotiation between the Egyptian Govern- 
ment and the Company.” 

The United Kingdom Government, which originally had opposed the 
construction of the Canal, soon came to recognize its value as the shortest 
and most convenient route to British areas of interest in the East, and its 
strategic importance as a link with these areas. Late in 1875 rumors 
reached the attention of British Prime Minister Disraeli that the ruler of 
Egypt, being in urgent need of funds, was seeking to sell his shares in 
the Canal Company. Disraeli, acting on this information, was able to pur- 
chase these shares for his government. They amounted to approximately 
44 percent of the company’s total shares, and thus the purchase secured 
for Britain an important voice in the administration of the company. 

A second British move obtained for the United Kingdom a political 


national Affairs, Information Papers No. 19 (London, 1952), pp. 202-203. Under 
French law a société anonyme is a business association in which the liability of thie 


shareholders is limited. Important company decisions on policy and finance are made 
in Paris. In the spring of 1955 sixteen of the company’s directors were French, nine 
British, five Egyptian, one Dutch, and one American (U. 8.). Egypt is progressively 
securing greater representation on the Board of Directors, and a larger share in the 
company’s profits. Gradually a higher proportion of the company’s personnel is com 
ing to be Egyptian. See article on the Suez Canal Company in Wall Street Journal, 
April 27, 1955, pp. 1, 6. 

9 For the text of the concession agreements of Nov. 30, 1854, and Jan. 5, 1856, see 55 
British and Foreign State Papers (1864-65), 970-973, 976-981. For the statutes of 
the company, signed at Alexandria on Jan. 5, 1856, see ibid. 981-995. The final terms 
of the concession are incorporated in the contract of Feb. 22, 1866, between the 
Egyptian Government and the company, 56 ibid. 277-283 (1865-66). 

10The Sultan authorized the execution of the contract by a firman (decree) of 
March 19, 1866, 56 British and Foreign State Papers 293-294 (1865-66). Although 
Egypt had been virtually independent of the Ottoman Empire since 1806, it remained 
under nominal Turkish suzerainty until 1914. 

11 Great Britain and Egypt, ep. cit., note 8 supra, p. 202. The article in the Wall 
Street Journal, cited note 8 supra, commenting on what will happen if Egypt fails to 
renew the Acts of Concession in 1968, states that ‘‘politically the question is whether 
the Egyptians will follow the company’s principles of permitting free and equal pas 
sage to the ships of all nations at reasonable tolls.’’ It might be pointed out that the 
Constantinople Convention of 1888 (see 3 Moore’s Digest 264-266) provides that the 
parties agree that the engagements resulting from the convention shall not be limited 
by the duration of the Acts of Concession (Art. XIV); that the Canal shall always be 
free and open to all vessels, without distinction of flag (Art. I); and that the principle 
of equality as regards the free use of the Canal forms one of the bases of the conven- 
tion (Art. XII). 

In 1908, when the concession still had 60 years to run, it was proposed to extend its 
duration until Dec. 31, 2008, on terms very favorable to Egypt. Publie opinion in 
Egypt was opposed to this proposal, considering that the prolongation of the concession 
meant the prolongation of foreign—and particularly British—interference in Egypt’s 
internal affairs. The Egyptian General Assembly rejected the proposal by all but one 
vote in April, 1910. Schonfield, op. cit. 65. 
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advantage in Egypt. In 1882, at the request of the Khedive (Viceroy) of 
Egypt,'* Britain intervened militarily to suppress an Egyptian Army 
revolt. A British occupation force remained in the country, and Britain 
secured its ‘‘special position’’ in Egypt, which became a virtual British 
protectorate, although the Turkish Sultan remained the Viceroy’s nominal 
suzerain until 1914.** 

Shortly after the British occupation of Egypt the maritime Powers 
sought the establishment of an international regime to govern the status 
and use of the Canal. Britain signified its willingness to enter into such 
an arrangement, and on October 29, 1888, the Constantinople Convention 
was signed by the United Kingdom, Germany, Austria-Hungary, France, 
Italy, The Netherlands, Russia, Spain, and Turkey.'* On signing, how- 
ever, Britain reserved the right to utilize the Canal to guard its position in 
Egypt as long as the occupation continued. France, which at first refused 
ratification because of this reservation, eventually accepted the British 
position,’® and by the Anglo-French Declaration of April 8, 1904, re- 
specting Egypt and Morocco, France recognized Britain’s sphere of in- 
fluence in Egypt in return for British recognition of France’s sphere of 
influence in Moroceo.**® The convention then entered into force, and 
remains to this day a basic instrument governing the use of the Canal. 

The 1888 convention provides that the Canal shall always remain open, 
both in time of peace and of war, to all commercial and war vessels, with- 
out distinction of flag, and including the ships of belligerents. No 
hostile act or act of interference with its free use may be committed in the 
Canal itself, its ports of access, or within a three-mile radius of such ports, 
by any state, even the territorial sovereign when it is at war.’ Egypt is 
charged with taking measures to secure the execution of the convention; 
the convention recognizes the right of Egypt and Turkey to take measures 
consistent with its provisions to secure by their forces the defense of Egypt 
and the maintenance of public order,'* provided such measures ‘‘shall not 


12 Ibid. 51. 

13 By the Treaty of Lausanne of July 23, 1923, Turkey renounced all its rights in 
Egypt retroactively to Nov. 5, 1914. See 117 British and Foreign State Papers 
543-591, 549 (1923). On the legal status of the Canal under Turkey and Great Britain, 
see Vernon A. O’Rourke, The Juristic Status of Egypt and the Sudan (Baltimore, 
1935); on problems of suzerainty and protectorate, see Charles H. Alexandrowicz- 
Alexander, ‘‘The Legal Position of Tibet,’’ 48 A.J.I.L. 265-274 (1954). 

14 For text, see 3 Moore’s Digest 264-266; 3 A.J.I.L. Supp. 123 (1909). 

15 C, John Colombos, The International Law of the Sea 152-153 (3rd rev. ed. London, 
1954). 

1697 British and Foreign State Papers 39-41 (1903-1904); 2 Hackworth’s Digest 
816; O’Rourke, op. cit. 35-36. According to a British information paper, Britain’s 
‘*special position’’ in Egypt was given official recognition by the great Powers through 
the Anglo-French agreement of 1904 and similar declarations by Austria-Hungary, 
Germany, and Italy. See Great Britain and Egypt, op. cit. note 8 supra, p. 2. 

17 Arts. I and IV. 

18 Arts. IX and X. By Art. IX Egypt may call on Turkey to assist in insuring 
the execution of the treaty; by Art. X Turkey may assist Egypt in the defense of Egypt. 
After World War I the Central Powers signatory of the 1888 convention agreed to the 
transfer of Turkey’s special rights in Egypt to the United Kingdom. This was done 
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interfere with the free use of the Canal.’’*® The convention further pro- 
vides that ‘‘with the exception of obligations expressly provided by the 
clauses of the present Treaty, the sovereign rights of His Imperial Majesty 
the Sultan, and the rights and immunities of His Highness the Khedive 
... are in no way affected.’’ 7° 

By virtue of the Constantinople Convention the Canal clearly is sub- 
ject to an international regime, although its status appears to fall short of 
neutralization, since the convention provides that it is open to warships, 
even in wartime.” During World War I the passage of shipping through 
the Canal continued on the principle of ‘‘business as usual,’’ with minor 
interruptions. The 1888 convention was adhered to in spirit, although 
not in the letter, for the defense of the Canal from sabotage was a primary 
consideration of the British protecting authority, which acted accordingly.** 
At the end of the war Britain took steps to strengthen its legal position to 
protect the Canal by requiring the ‘‘enemy’’ Powers to consent to the sub- 
stitution in the convention of the name of the United Kingdom for that of 
the Ottoman Empire.** During World War II the strategic value of the 
Canal was given primary consideration, and both sides, according to 
Schonfield, ‘‘were fully prepared to put the Canal out of action if it as- 
sisted their cause.’’ ** 

After Turkey had entered World War I on the side of the Central 
Powers, Great Britain, on December 18, 1914, declared the abolition of 
Turkish suzerainty and the establishment of a British protectorate over 
Egypt, an act later ratified by Turkey.** On February 28, 1922, however, 
partly in response to growing nationalist pressures in Egypt, Britain de- 
clared the protectorate ended and Egypt to be an independent sovereign 
state. Nevertheless, the British declaration reserved certain matters to 
the discretion of the British Government until such time as the two coun- 
tries could conclude agreements respecting them. Among these matters 
were the security of the communications of the British Empire in Egypt, 
t.e., the Suez Canal, and the defense of Egypt against all foreign aggression 
or interference, direct or indirect.*® O’Rourke has pointed out that 


by Germany through Art. 152 of the Treaty of Versailles; by Austria through Art. 107 
of the Treaty of St. Germain; by Hungary through Art. 91 of the Treaty of Trianon; 
and Turkey through Art. 109 of the Treaty of Sévres and Art. 99 of the Treaty of 
Lausanne. 2 Hackworth’s Digest 816-817. 19 Art. XI. 

20 Art. XIII. 

21 John Bassett Moore categorically states that the 1888 convention does not neutralize 
the Canal, pointing out that if it were neutralized it would be closed to the ships of 
belligerents. 3 Moore’s Digest 267. Columbos, op. cit. 153, and Hoskins, 37 A.J.I.L. 
376 (1943) agree. But cf. Judge Schiicking in his dissenting opinion in the Wimbledon 
ease, P.C.I.J., Series A, No. 1, 1 Hudson’s World Court Reports 187 (1922-26), and 
L. Oppenheim, International Law (7th ed., by H. Lauterpacht), Vol. II (London, 1952), 
p. 245. 22 Schonfield, op. cit. 72. 

23 Ibid. 73-74; see note 18 supra. 24 Ibid. 111. 

25108 British and Foreign State Papers 185 (1914-Part II); see notes 13 and 18 
supra. 

26116 British and Foreign State Papers 84-85 (1922); 2 Hackworth’s Digest 817- 
818. 
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‘‘Egypt’s international status .. . after the declaration of 1922 was not 
equivalent to full independence’’;** certain aspects of the protectorate 
continued.*® 

The tensions which led ultimately to World War II, and particularly the 
Italo-Ethiopian conflict, foreed an issue which had been pending for fifty- 
three years, the regulation by treaty of Britain’s ‘‘ 
Egypt.*® The Treaty of Alliance between the United Kingdom and Egypt 
of August 26, 1936,°° formally terminated the British occupation of Egypt, 
and provided for the exchange of ambassadors instead of high commis- 
sioners between the two countries. However, it gave Great Britain the 
right to establish in the Suez Canal area bases garrisoned by its military 
forces. Article VII provided, inter alia, that Egypt was obligated in the 
event of war to furnish Britain facilities and assistance, including the use 
of ports, airfields, and means of communications. Article VIII expressly 
recognized the Suez Canal to be an integral part of Egypt, but stated that 
it was also a universal means of communication as well as an essential com- 
munication between parts of the British Empire; it provided that until 
such time as the parties could agree that the Egyptian Army was capable 
of the sole defense of the Canal and of its navigation, British forces would 
be stationed along the waterway, in a zone specified in the Annex to 
Article VIII, to co-operate with Egyptian forces in its defense.*t Article 
VIII averred that the presence of British forces in the limited Canal Zone 
area (previously British troops had been stationed in various parts of 
Egypt, including Cairo and Alexandria) was neither an occupation of 
the country nor prejudicial to its sovereign rights. Article XVI provided 
for treaty revision at the request of either party at the end of a twenty- 
year period from the date of the treaty’s entry into force; if the parties 
could not agree on revision, the matter was to be submitted to the League of 
Nations or to an arbitral body selected by the parties. It further provided 
that if both parties agreed, revision could be undertaken after a ten-year 
period ; in any event, revision was to ensure the continuance of the Anglo 
Egyptian alliance. 

An upsurge of Egyptian nationalism after World War II led to an un- 
successful attempt by the Egyptian Government to secure the termination 
of the 1936 treaty. The Egyptians were not only irked at an occupation 
of Egyptian territory by foreign troops, but also by the fact that the num- 
ber of forces retained in the Canal base after the war considerably ex- 
ceeded the number provided for in the Annex to Article VIII of the 
treaty.*? In 1946 Britain and Egypt reached substantial agreement with 


special position’’ in 


27 Op. cit. 107. 28 Schonfield, op. cit. 75. 

29 Survey of International Affairs, 1936, ed. by A. J. Toynbee (London, 1937), p. 672. 

80 Note 2 supra. See Great Britain and Egypt, op. cit. 33-56. 

81 The Annex provided in par. 1: ‘‘ Without prejudice to the provisions of Article 7, 
the number of the forces of His Majesty The King and Emperor to be maintained in 
the vicinity of the Canal shall not exceed, of the land forces, 10,000, and of the air 
forces, 400 pilots, together with the necessary ancillary personnel for administrative 
and technical duties. These numbers do not include civilian personnel, e.g., clerks, 
artisans and laborers.’’ 82 Note 31 supra. 
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respect to evacuation of British troops by September 1, 1949; inability to 
agree on other issues, however, especially that of the future status of the 
Anglo-Egyptian Sudan, resulted in the failure of this effort.** On July 8, 
1947, Egypt placed the matter before the United Nations Security Council, 
but no solution was forthcoming.** By 1948 the possibility of another war 
motivated British policy more strongly than ever to try to retain an in- 
stallation regarded as vital to the defense of the Middle East, and which 
has been described as the ‘‘only existing base complex from which forces 
could be deployed and supplied against an invader from the north,’’ as 
‘a giant imperial department store,’’ and as ‘‘the world’s largest military 
depot.’’ 

Anglo-Egyptian negotiations with respect to the base were begun in 
December, 1950, and continued into the fall of 1951.°° During the summer 
of 1951 the United States, United Kingdom, France, and Turkey agreed to 
participate in a plan for the defense of the Middle East.*7 When British 
Foreign Secretary Herbert Morrison alluded in the House of Commons to 
Egypt's vital réle in the defense of that area, however, prior to inviting 
Egypt to participate in the defense plan, he was rebuffed when the Egyp- 
tian Foreign Minister told the Chamber of Deputies that the ever-present 
possibility of great-Power rivalries flaring up into a world war was no 
justification for asking Egypt to ‘‘tolerate indefinitely an occupation 
violating our sovereignty and independence.’’** On October 8, 1951, the 
Egyptian Prime Minister introduced legislation to denounce the 1936 
treaty; it was enacted by the Egyptian Parliament on October 15, two 
days after the four Powers had delivered to Egypt their proposals on 
Middle East defense, at the same time inviting Egypt to join in the defense 
plan.*® The British Government informed the Egyptian Government that 
since the 1936 treaty contained no provision for unilateral denunciation, 
it regarded the treaty as continuing in force, but was willing to discuss 
revision.*° 

Anglo-Egyptian relations continued to deteriorate. British troops of 
the Canal base garrison were harassed, and on January 26, 1952, well- 

33 The Sidqi-Bevin Protocol; see George Kirk, A Short History of the Middle East 
226-231 (Wash., D. C., 1949). 

84 See Herbert W. Briggs, ‘‘ Rebus Sic Stantibus Before the Security Council: The 
Anglo-Egyptian Question,’’ 43 A.J.I.L. 762-769 (1949). 

35 See New York Times, News of the Week in Review, Dec. 14, 1952, p. 4; and Time 
Magazine, Aug. 10, 1953. 

86 See ‘‘ Anglo-Egyptian Conversations on the Defense of the Suez Canal and on the 
Sudan, Dee. 1950—Nov. 1951,’’ Cmd. 8419 (London, 1951), commonly referred to as 
the ‘‘British White Paper,’’ and ‘‘Records of Conversations, Notes and Papers Ex- 
changed between the Royal Egyptian Government and the United Kingdom Government, 
March 1950-Nov. 1951,’’ (Cairo, 1951), commonly referred to as the ‘‘Egyptian Green 
Paper.’’ 37 Marlowe, op. cit. 385. 

38 Documents on International Affairs, 1951, ed. by Stephen Heald and John W. 
Wheeler-Bennett (London, 1952), pp. 455-461; Great Britain and Egypt, op. cit. 143- 
144, 

39 British White Paper, op. cit. note 36 supra, 43-45. 
40 Ibid. 46-47; Great Britain and Egypt, op. cit. 147-151. 
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organized extremist elements in Cairo staged anti-Western demonstrations, 
which resulted in some loss of life and considerable property damage. 
Apparently the rioting was in retaliation for the incident of the preceding 
day at Ismailia in the Canal Zone, when over 40 Egyptian auxiliary 
police were killed in a skirmish with British troops. Martial law was 
invoked ; the Army restored order; and the Wafdist government of Mustafa 
al-Nahhas was dismissed by King Fariiq, who ruled during the following 
months through successive cabinets of independent politicians.‘ During 
March through May exploratory talks were held regarding the disposition 
of the base. Since the Sudan question, which seemed insoluble, was 
coupled with the base question, no agreement could be reached.*” 

On July 23, 1952, an event occurred which drastically changed the Egyp- 
tian political scene. On that day a successful coup by the Egyptian mili- 
tary forces brought to power the present Government of Egypt, a military 
junta calling itself the Revolutionary Command Council (RCC), headed by 
Lt. Col. Gamal ‘Abd al-Nasir, and for a time under the ostensible leader- 
ship of Maj. Gen. Muhammad Nagib. King Fariiq was ousted, and Egypt 
ultimately was declared a republic on June 18, 1953.*8 

The conclusion of the agreement of February 12, 1953, between the 
United Kingdom and Egypt with respect to the future status of the 
Sudan ** opened the way for further negotiations regarding the Canal 
base.*® Talks between the two governments began in late April, but were 
broken off on May 6; they were resumed in late August; continued in late 
September; but a new deadlock developed in October.*® Meanwhile the 
high degree of tension continued to cause incidents, including attacks on 
British soldiers.*7 Opposition to withdrawal of British troops and to 
further talks with Egypt developed from a group of Conservative Members 
of Parliament led by Captain Charles Waterhouse.** The United States, 
however, used its good offices in an effort to bring about a compromise 
solution of the base question. After several offers and counter-offers 
earlier in the year, informal talks were resumed on July 10, 1954,*° and a 
compromise was worked out which enabled the preliminary ‘‘Heads of 
Agreement’’ to be initialed on July 27, 1954.°° 

By virtue of the compromise, Britain gave up its insistence on a long- 
term agreement of ten to twenty years’ duration regarding reactivation of 

41 Marlowe, op. cit. 383. 

42See New York Times, March 2, 16, 28, and 30, and May 11, 1952; London 
Economist, May 17, 1952. 

43 See Mohammed Neguib (Muhammad Nagib), Egypt’s Destiny (London, 1955). 
General Nagib’s resignation as President of Egypt was accepted in early November, 
1954. 44 See Hoskins, The Middle East 95-97. 

48 New York Times, Feb. 13, 1953, p. 5; ibid., editorial, Feb. 28, 1953. 

46 Ibid., April 29, May 7, Sept. 5, 21, 29, Oct. 6 and 22, 1953. 

47 Ibid., May 14, July 15, Aug. 13, and Nov. 25, 1953, and March 20, 1954. 

48 Ibid., Dec. 16, 1953. 49 Ibid., July 11, 1954. 

50 Ibid., July 28, 1954, p. 1. The term ‘‘Heads of Agreement’’ refers to a pre- 
liminary agreement on basic principles, leaving details and technicalities to be worked 
out through further negotiations. For text, see Cmd. 9230, Egypt No. 1 (1954); New 


York Times, July 28, 1954, p. 2; 8 Middle East Journal 460 (1954); and 10 Revue 
Egyptienne de Droit International 141-142 (1954). 
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the base, and withdrew its demand that an attack on Iran should be made 
an occasion for such reactivation. Britain accepted seven years as the 
duration of the agreement, a period of time agreed upon earlier during the 
abortive negotiations held in the fall of 1953. The failure to include Iran 
in the reactivation provision was partially compensated for by Egypt’s 
agreement to a commitment that the parties would engage in ‘‘immediate 
consultation’’ in the event that any state covered by the agreement came 
under a ‘‘threat of an armed attack.’’ Apparently it was the thought of 
the British that an attack on Iran would constitute a threat toward Iraq, 
and thus the consultation provision appropriately could be invoked.” 
Britain accepted a twenty instead of a twenty-four-month period for the 
completion of evacuation, and earlier had agreed that the base maintenance 
personnel should be civilian technicians rather than military personnel in 
uniform. 

Egypt’s part of the compromise consisted in consenting to a seven-year 
agreement instead of insisting upon the termination of the 1936 treaty 
either at once or in 1956; in allowing Turkey, a non-Arab state, to be 
included in the reactivation provision; and in accepting the provision 
that evacuation should be completed in twenty months instead of the 
fifteen months agreed upon tentatively during the abortive negotiations 
of the fall of 1953. 

The final agreement was signed on October 19, 1954; ratifications were 
exchanged at Cairo on December 6, 1954;°* and the agreement became 
effective as though it had entered into force on the date of signature. It 
consists of the main agreement of thirteen articles; two lengthy annexes, 
including appendices; seventeen exchanges of notes elaborating the pro- 
visions of the main agreement, to several of which are appended annexes, 
and to one, an appendix; and one agreed minute interpreting certain 
articles of the main agreement. The curious structure of the agreement 
apparently was necessitated by the number and complexity of the technical 
problems to be disposed of in detail. Thus the essential provisions are set 
forth in the main agreement, while detailed plans for withdrawal of troops 
and organization of the base are elaborated in the annexes, and various 
legal, financial, and other useful arrangements in implementation of, 
necessitated by, or arising out of the agreement are dealt with through 
exchanges of notes. Article 11 of the main agreement provides that the 
annexes and appendices to the agreement are an integral part thereof; 
each exchange of notes constitutes a subsidiary agreement. 

Article 2 of the main agreement declares the termination of the treaty 
of August 26, 1936, without specifying the time of termination. This 
formula was devised to avoid raising the issue of Egypt’s unilateral 
abrogation thereof on October 15, 1951, which was not recognized by 
Great Britain. 

Article 1 of the main agreement provides for the withdrawal of British 
forces from Egyptian territory in gradual stages, in accordance with the 
schedule set forth in Part A of Annex I. This withdrawal is to be com- 


51 See comment on signing of agreement in New York Times, Oct. 20, 1954, p. 9. 
52 Ibid., Dee. 7, 1954, p. 3. 
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pleted entirely within twenty months of the date of signature and has been 
proceeding ahead of schedule.** Other portions of Annex I contain de- 
tailed provisions for the progressive transfer of responsibility for se- 
curity and maintenance of installations from British to Egyptian control.** 
Article 3 of the agreement provides that certain parts of the Canal base 
shall be kept in efficient working order and capable of immediate use in 
case the need for reactivation of the base should arise. In Annex II and 

Appendices thereto, it is provided that Great Britain will maintain and 

operate certain installations for the duration of the agreement, whereas 

Egypt ‘‘shall maintain in good order’’ other specified installations. The 

transfer to Egypt within the twenty-month withdrawal period of owner- 

ship and possession of listed installations and equipment comprises all air 
fields in the Suez Canal base area occupied by British forces; Navy House, 
Port Said, which is not a part of the base; Adabiya Port,’ including 
heavy cranes; Royal Naval Boom Depot, Adabiya; the Delta W. T. Sta- 
tion; Moascar (although a part of this area will be dedicated to the rent- 
free accommodation of British technicians during the period of the agree- 
ment) ; and the installations noted above which Egypt shall maintain. 

Section 5 of Part A provides that upon the withdrawal of British forces 
from the base, the Egyptian Government shall assume responsibility for 
the security of all base installations and equipment. Section 6 provides 
that the United Kingdom Government shall maintain and operate the 
installations listed in Section 2(a) and the British equipment therein by 
concluding contracts with one or more British or Egyptian commercial 
firms referred to hereinafter as ‘‘contractors.’’ These contractors, accord- 
ing to Section 8, will have the right to employ British technicians up to a 
total of 1,200 but not exceeding for those recruited outside Egypt a total 
of 800, as well as Egyptian technicians and such local labor engaged in 
Egypt as may be required. Subject to certain specified exemptions, com- 
panies and partnerships acting as contractors, as well as their personnel, 
shall be subject to Egyptian law with respect to their activities in Egypt. 
The British Government is authorized to attach temporary personnel, not 
to exceed five in number, to its Cairo Embassy for the purpose of carrying 
out inspections of its designated installations. 

The exchanges of notes deal with such matters as immunities to be en- 
joyed by British forces during the withdrawal period; operation and 

53 See reference to British and Egyptian announcements to that effect in New York 
Times, June 19, 1955, p. 27. 

54 For example, a ‘‘hand-over document’’ of each installation is to be prepared by 
the British forces in such detail as may be agreed upon between the respective head 
quarters, and to be handed over to the Egyptian authorities in advance of the transfer 
to enable the latter to assess the security and maintenance problems and to make ap- 
propriate arrangements to deal with them. Annex I, Pt. B, Sec. 8. 

55 This port, considered the largest military port in the Middle East, apparently was 
turned over to the Egyptian authorities in September, 1954. 

56 Note 1 provides that ‘‘Members of the British Forces shall not be subject to the 


criminal jurisdiction of the Courts of Egypt, or to the civil jurisdiction of those Courts 
in any matter arising out of their official duties.’’ 
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maintenance of the pipeline running from Suez to Cairo; °*’ elaboration of 
Article 7 of the main agreement regarding flights of aircraft; the applica- 
tion of Egyptian exchange control regulations to contractors and British 
technicians in their employ; the waiver of claims between the two govern- 
ments arising out of the 1936 treaty or occasioned by the presence of 
British troops in Egypt; the employment by the British Government of 
civilian officials to exercise financial supervision and control over the 
civilian contractors; °** and arrangements for fueling facilities for Royal 
Navy ships following the transfer by Britain to Egypt of oil installations 
at Port Said. 

Article 4 of the agreement deals with reactivation of the base. It states 
that in the event of an armed attack by an ‘‘outside Power’’ on any 
country which at the date of signature of the present agreement (October 
19, 1954) is a member of the Arab Collective Security Pact, or on Turkey, 
Egypt shall afford to the United Kingdom such facilities as may be neces- 
sary in order to place the base on a war footing and operate it effectively. 
These facilities shall include the use of Egyptian ports which are in- 
dispensable for carrying out the above purpose. Article 6 provides for 
consultation between Egypt and the United Kingdom in the event of the 
threat of such attack. The agreed minute attached to the agreement pro- 
vides that the expression ‘‘outside Power’’ as used in Articles 4 and 6 
means any country other than the countries referred to in those articles, 
and Israel. Thus the agreement would not become operative in the event 
of an attack by a member of the Arab Collective Security Pact upon an- 
other member or upon Turkey, an attack by Turkey upon a member of the 
pact, or an attack by Israel on any of these Powers. 

Article 5 provides that in the event the base is reactivated in accordance 
with Article 4, the British occupying forces shall withdraw immediately 
upon the cessation of hostilities. The agreed minute expresses the under- 
standing that Article 5 means that such withdrawal will commence as soon 
as hostilities cease, and be completed without delay. 

Article 10 affirms that the agreement ‘‘does not affect and shall not be 
interpreted as affecting in any way the rights and obligations of the 
parties under the Charter of the United Nations.’’ 

By virtue of Article 8 the parties ‘‘recognize that the Suez Maritime 
Canal, which is an integral part of Egypt, is a waterway economically, 
commercially and strategically of international importance, and express 
the determination to uphold the Convention guaranteeing the freedom of 
navigation of the Canal signed at Constantinople on the 29th of October, 
1888.’’ 59 

57 Note 7. The annex to Note 7(b) gives details regarding the pipeline system and 
its installations which are to be handed over. On Jan. 1, 1955, the British authorities 
turned over to Egypt the control of this 87-mile pipeline, which, however, will be made 
available to British forces in the event the base is reactivated. New York Times, Jan. 
2, 1955, p. 2. 

58 Note 13, dealing with this matter, also provides that British inspectors of installa- 
tions shall wear civilian clothes when paying visits of inspection. 

59 See note 14 supra. 
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Article 13 provides that the agreement shall have effect as though it had 
entered into force on the date of signature, while Article 12 states that it 
shall remain in force for a period of seven years from that date. Article 12 
provides that during the last twelve months of the agreement’s duration 
the contracting parties shall consult together regarding arrangements which 
may be necessary upon the agreement’s termination, and that, unless both 
parties agree to extend the agreement, it shall terminate upon the expira- 
tion date, whereupon the United Kingdom Government shall take away or 
otherwise dispose of its property remaining in the Base. 

The 1954 Base Agreement has been hailed both by the Egyptian and 
British governments as a satisfactory compromise. Thus Prime Minister 
‘Abd al-Nasir has emphasized that the agreement releases Egypt from the 
1936 treaty in perpetuity,®*® and Minister of National Guidance Salah 
Salim has commented that aggression against Turkey would result in 
world war, in which event Egypt would be greatly benefited by having 
Britain’s support.** British Minister of State Anthony Nutting toid the 
House of Commons on November 2, 1954, that ‘‘ . . . the agreement gives 
us all we require in the way of workshop repair facilities for our forces in 
the Middle East, storage of war reserves, transit rights and servicing for 
the Royal Air Force. ... At the same time we have eliminated the main 
source of friction between ourselves and the Arab world.’’** Minister 
of War Anthony Head has stated that with Turkey in NATO, and with the 
‘‘northern tier’’ arrangement involving Turkey and Pakistan, the old 
reliance on the Suez base is replaced by a newer concept of area defense.** 

Elements both in Egypt and Britain have been hostile to the agreement, 
however. Al-Ikhwan al-Muslimiin (The Muslim Brethren),®* a religious 
movement advocating Islamic revival in the Muslim world, which was 
especially powerful in Egypt until its dissolution following an unsuccess- 
ful coup against the Revolutionary Command Council in October, 1954, 
during which an attempt was made on Prime Minister ‘ Abd al-Nasir’s life, 
sought to sabotage the agreement. The exiled newspaper publisher, 
Mahmiid Abu al-Fath, in a critical comment in the London Times, stated 
that the agreement was not consented to in Egypt through parliamentary 
procedures, that it extended British rights beyond 1956, and that it created 
the possibility of involving Egypt in wars not of its own making. A 
group of Conservative Members of the British Parliament, die-hard up- 
holders of the Empire, threatened to split the Conservative majority on 
the evacuation issue, and its leader, Captain Waterhouse, said that ‘‘this is 
not a sell-out; this is a give-away.’’®* Lord Beaverbrook’s empire-minded 
Daily Express called it ‘‘the greatest surrender . . . since the Socialists 


60 The 1936 treaty provided for a continuing alliance after 1956. 

61 New York Times, July 31, 1954, p. 6. 

62 Great Britain, Parl. Deb. (Hansard), House of Commons, Official Report, Vol. 532, 
No. 171, Nov. 2, 1954, col. 222. 

63 New York Times, July 30, 1954; Beirut Daily Star, July 29, 1954, p. 1. 

64 See J. Heyworth-Dunne, Religious and Political Trends in Modern Egypt (Wash., 


D. C., 1950). 
65 London Times, Aug. 4, 1954, p. 7. 66 New York Times, July 30, 1954. 
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and Mountbatten engineered the scuttle of India.’’ The reaction of the 
rest of the British press was mixed.* 

News of the conclusion of the agreement was received with consternation 
in Israel, where fear of a ‘‘second round’’ with strengthened Arab states 
has created a problem for the government. Prime Minister Sharett told 
the Knesset (Parliament) on August 30, 1954, that the agreement had been 
drafted as though Israel did not exist, and that its conclusion, especially if 
Egypt received military aid from the West, would upset the balance of 
power between the Israelis and the Arabs, and harm the peace and security 
of the Middle East. He had stated earlier that Egypt should be required 
to make peace with Israel as a condition precedent to receiving the base, 
or else Israel should be strengthened militarily.® 

Israeli alarm was motivated partly by the lifting of the embargo on the 
export of arms to Egypt by Britain, partly by the fear that the departure 
of the British would result in more stringent Egyptian measures against 
Israeli-connected shipping engaged in transit of the Suez Canal, and partly 
by the prospect of the removal of the buffer zone created by the presence of 
British forces in the Canal Zone, which is situated between the principal 
part of Egypt and the Sinai and Gaza areas, the first of which is an 
integral part of Egypt, while the second is under Egyptian control. 
This fear apparently was heightened by an Egyptian suggestion that Israel 
give up to the Arabs the Negev, the large strip of desert in southern Israel 
which separates Egypt from Jordan.” 

In announcing to the press on August 30, 1954, that Britain was lifting 
the embargo on export of arms to Egypt, which had been imposed in 
October, 1951, after Egypt’s abrogation of the 1936 treaty, a British 
spokesman made it clear that export licenses would be issued ‘‘subject 
always to the application of the principles accepted by Her Majesty’s Gov- 
ernment in the Tripartite Declaration of May 25, 1950.’’"* Sir Anthony 
Eden later referred in the House of Commons to the May, 1950, Declara- 
tion,*? and stated that by its terms the United Kingdom, the United States, 
and France are bound to assist Israel if that country should be attacked 
by an Arab state. He said that arms deliveries would be made ‘‘only 
on the basis of the 1950 Declaration, that is to say, that we shall continue 
to keep a balance as between Israel and the Arab States collectively... . 
The last thing that I want to see is anything in the nature of an arms race 

67 Ibid., July 29, 1954. 68 New York Times, July 29, 1954. 

69 A number of Israeli-Egyptian border clashes have occurred along the border of the 
Gaza strip during 1955. See ibid., June 5, 1955, p. 1. 

70 According to an article in the New York Times, Major Salah Salim had suggested 
that ceding the Negev to Arab control, and thus creating a land link between Egypt 
and her Arab neighbors to the East, might influence Egypt to join a Western defense 
alliance. An Israeli Foreign Office spokesman, referring to Salim’s suggestion, stated 
that Israeli territory would not ‘‘serve as a quid pro quo for a political or military ar- 
rangement of any kind.’’ Loc. cit., March 22, 1955, p. 14. 

71 Ibid., Aug. 31, 1954, pp. 1, 4. 

72 For text thereof see New York Times, May 26, 1950, p. 6; comment appears ébid., 
pp. 1, 6. 
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in that part of the world. It would be quite disastrous in the present 
much inflamed atmosphere.’’ 

The Israeli Government was not reassured, however, by the existence of 
the Tripartite Declaration, and has sought firmer assurances of support, 
particularly from the United States. On June 18, 1955, Israeli Am- 
bassador to the United States Abba Eban, describing his country’s position 
as ‘‘one of siege and regional solitude,’’ stated that ‘‘the existence of 
treaty relationships between some of America’s allies and the Arab states 
further emphasizes the lack of equilibrium in the security structure of the 
Middle East.’’ Commenting on the Israeli Government’s desire for a 
mutual defense pact with the United States, he said that the ‘‘United 
States has a unique opportunity to make a decisive contribution to the 
stability of the Middle East.’’ “* 

Another question of vital interest to Israel is that of freedom of transit 
for its vessels through the Suez Canal pursuant to the guarantees contained 
in the Constantinople Convention of 1888, which guarantees, as we have 
seen, have been reaffirmed by Article 8 of the October 19, 1954, Agreement. 
As a result of the Palestine hostilities of 1948, Egypt instituted, as part 
of the Arab blockade of Israel, restrictions with respect to Canal transit 
of ships and goods coming from or going to Israel.’* Egypt has justified 
its action as necessary to defend the security of the Suez Canal, as provided 
in Article X of the Constantinople Convention. It considers that the 
Palestine hostilities amounted to a state of war, and that the Rhodes 
Armistice Agreement merely ended the active fighting, but not the war 
itself, since no peace treaty was signed.*® Israel, however, interprets the 
Khodes Armistice Agreement of February 24, 1949,*7 as having ended the 
war, if indeed, war ever existed. Israeli Ambassador Eban affirmed in the 
Security Council in 1951 that: ‘‘My Government instructs me to declare 
that Israel is in no state of war with Egypt and denies that Egypt has the 
least right to be at war with Israel.’’** A study of the restrictions prob- 


73 Hansard, cited note 62 supra, cols. 326-328. 

74 New York Times, June 19, 1955, p. 16. 

75 See J. C. Hurewitz, ‘‘Arab-Israel Tensions,’’ 24 Proceedings of the Academy of 
Political Science 73-81 (1952), especially at 78. 

On Nov. 2, 1954, Minister of State Anthony Nutting defined the extent of these 
restrictions. He said in the House of Commons that ‘‘it is only those ships carrying 
strategic cargoes for Israel, together, of course, with all Israeli shipping whatever the 
cargo, that are denied passage ... the sort of cargoes which are allowed through, in 
non-Israeli ships, are food supplies, meat supplies, and so on—non-strategic cargoes. 
In other words, cargoes outside the range of such things as oil supplies, which are in- 
cluded in strategie cargoes for this purpose.’’ Hansard, loc. cit., cols. 219-220. 

76 See statement by Egyptian Delegate Fawzi before the Security Council, Official 
Records, 550th Meeting, Aug. 1, 1951, Doe. S/P.V. 550, pp. 4-6; statement by RCC 
member Salih Salim, New York Times, Sept. 29, 1954, p. 1; and statement by Egyptian 
Delegate Azmi before the Security Council, Verbatim Record, 682nd Meeting, Oct. 14, 
1954, Doc. S/P.V. 682, p. 52. 

77 For text, see Security Council, Official Records, 4th year, Spec. Supp. No. 3. 

78 Official Records, 549th Meeting, July 26, 1951, Doc. S/P.V. 549, pp. 2-14, at p. 12. 
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lem sponsored by the Lawyers Committee on Blockades, a group of United 
States lawyers and law professors, concludes by stating that Egypt’s inter- 
ference with the passage of goods through the Suez Canal runs counter to: 
(a) The Suez Canal Convention of 1888; (b) The Egyptian-Israel General 
Armistice Agreement; (c) The Charter of the United Nations; and (d) 
decisions of organs of the United Nations.*® 

Although several Security Council resolutions calling for a termination 
of Egyptian interference with Israeli-connected shipping *® passed un- 
heeded, early in 1954 Egypt did relax its policy of restrictions. Egyptian 
Delegate Azmi informed the Security Council on March 29, 1954, that 
‘*Egypt, freed from the pressure which was being brought to bear on her 
through the draft resolution *' . . . will of its own free will move towards 
tolerance.’’** During the discussions concerning the Bat Galim incident, 
Mr. Azmi referred, on October 14, 1954, to his March 29 statement, and 
added: ‘‘I affirm that, since that statement was made, Egypt has not only 
displayed tolerance but has also observed absolute silence and has refrained 
from any interference with vessels conveying goods to Israel or coming 
from Israel ports and passing through the Suez Canal.’’ ** 

The question of freedom of passage through the Canal for Israeli vessels 
was brought into sharp focus by the Bat Galim incident of September 28, 
1954. Israel customarily had employed foreign bottoms to carry its water- 
borne freight through the Canal, but the freighter Bat Galim was manned 
by an Israeli crew and flew the Israeli flag. It was seized by Egyptian 
authorities near the southern terminus of the Canal on the above date, 
ostensibly for firing on Egyptian fishermen, but apparently in reality be- 
cause it sought to transit the Canal. Israel immediately protested the 
seizure to the Security Council,** and affirmed the right of an Israeli ship 
freely to pass through the Canal under the Constantinople Convention, 
‘‘whose binding force Egypt has only recently reaffirmed’’ (referring to 
the Heads of Agreement of July 27, 1954).°° On October 4 the Israeli 
Government requested the Security Council to consider the question.** 
An Egyptian spokesman informed the Security Council on December 7 that 
Egypt would not permit a vessel sailing under the Israeli flag to transit the 
Canal; he insisted that this was necessitated by the requirements of 
legitimate defense against possible sabotage of the vital waterway by a 

79 Pamphlet entitled ‘‘The United Nations and the Egyptian Blockade of the Suez 
Canal’’ (Lawyers Committee on Blockades, N. Y.). Conclusions appear on p. 25. 

80 Resolutions of Aug. 11, 1949 (S/1376), Nov. 17, 1950 (S/1907), and Sept. 1, 
1951 (S/2322). And see U.N. Press Release (SC/1567), Jan. 28, 1954, entitled ‘‘The 
Suez Canal Shipping Issue.’’ 

81On March 23, 1954, New Zealand introduced in the Security Council a draft resolu- 
tion intended to reaffirm the Sept. 1, 1951, resolution, but it was vetoed on March 29, 
1954, by the Soviet Union. New York Times, March 24 and 30, 1954. 

82 Official Records, 664th Meeting, March 29, 1954, Doe. S/P.V. 664, p. 23. 

83 Verbatim Record, 682nd Meeting, Oct. 14, 1954, Doc. S/P.V. 682, pp. 57-58. 

84 See Eliezer Ereli, ‘‘The Bat Galim Case before the Security Council,’’ 6 Middle 
Eastern Affairs 108-117 (1955). 

85 New York Times, Sept. 29, 1954, p. 2; ibid., Sept. 30, 1954, p. 13. 

86 Ibid., Oct. 5, 1954, p. 13. 
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hostile Power, in accordance with Article X of the Constantinople Con- 
vention.*” Although the Egyptian Government released the ten Israeli 
crew members of the Bat Galim on January 1, 1955, at a Gaza Strip out- 
post,®* it had not released the vessel by June, 1955, and has remained firm 
in its position of barring passage through the Canal to Israeli flag vessels. 
On January 4, 1955, the day the Security Council took up the Bat Galim 
Question, Foreign Minister Fawzi stated that Egypt would release the 
vessel and cargo, but that this release would not affect its position regard- 
ing the right to refuse Canal passage to Israeli shipping.*® The United 
States, United Kingdom, and France supported Israeli’s demand in the 
Security Council, although praising at the same time Egypt’s conciliatory 
attitude in releasing the crew. U. S. Delegate Lodge told the Council 
that Egyptian restrictions on ships transiting the Canal, whether trading 
with Israel or flying the Israeli flag, were inconsistent with the ‘‘spirit 
and intent’’ of the Rhodes Armistice Agreement, and were contrary to the 
September 1, 1951, Security Council resolution.°® Opposition leader 
Herbert Morrison stated in the British House of Commons on November 
2, 1954, that: ‘‘It appears to us that this action of Egypt’s is a breach of 
the 1888 Convention—I think that is agreed on both sides of the House— 
and that it is unlawful as to the shipping of Israel, Britain and other 
countries.’’** Sir Anthony Eden told the House on the same day that: 


In the view of Her Majesty’s Government, Egypt is acting unlawfully 
in stopping even strategic cargoes bound for Israel from going through 
the Canal. We expressed that view more than once in the United 
Nations ... the Egyptian argument . . . is based on the Egyptian 
claim to be exercising a belligerent right which they derive from 
Article X of the Suez Canal Convention of 1888. . . . It allows her to 
take action in respect of the Canal in defense of Egypt. Article X 
declares that Egypt can waive certain articles (of the Constantinople 
Convention) ... for the defense of Egypt . . . we do not accept this 
because we do not accept that Egypt is a belligerent.® 


Israel has cited the Bat Galim incident as an example of the danger which 
lies in making Egypt the sole guardian of the Canal. 

No member of the Security Council introduced a new resolution during 
that body’s consideration of the Bat Galim case, which ended on January 
13, 1955. The Soviet veto of March 29, 1954, of a resolution introduced 
during debate at that time may have influenced this decision.** The 
President of the Council declared at the conclusion of the debate on Janu- 
ary 13 that 

it is evident that most representatives here regard the resolution of 1 
September 1951 as having continuing validity and effect, and it is in 
this context and that of the 1888 Convention that they have considered 


the Bat Galim case. In so far as steps have been taken by Egypt 
towards a settlement—for example, the release of the crew and the 


87 Ibid., Dec. 8, 1954, p. 5. 88 Ibid., Jan. 2, 1955, p. 2. 
89 Tbid., Jan. 5, 1955, p. 8. 90 Ibid. 
91 Hansard, loc. cit., col. 235. 92 Ibid., col. 331. 


98 See note 81 supra. 
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announcement by the Egyptian Government of its willingness to 
release the cargo and the ship itself—these steps have been welcomed 
by representatives around this table.** 

The Base Agreement has done nothing to lessen existing tensions between 
Egypt and Israel. The increase during 1955 of incidents along the Gaza 
Strip boundary with Israel would seem to have no necessary connection, 
however, with the conclusion of the agreement. In January, 1955, Prime 
Minister ‘Abd al-Nasir stated in an article in the journal Foreign Affairs 
that Egypt had no desire to attack Israel. He said that British evacuation 
of the Canal base will not create a military vacuum in the Middle East, 
but rather will pave the way for strengthening the area’s defenses. The 
Prime Minister expressed the view that area defense was primarily the 
responsibility of the local states, and reaffirmed his belief in the Arab 
Collective Security Pact as the true basis for the security of the area, aided 
by ‘‘those more developed powers who believe in peace . . . and will help 
us to strengthen ourselves against aggression.’’ ®® 

Early in 1955 an event designed to contribute to the building up of the 
defenses of the Middle East against outside aggression occurred ; however, 
it took place outside the framework of the Arab Collective Security Pact. 
Iraq and Turkey signed at Baghdad, on February 24, 1955, a treaty 
whereby they agreed to co-operate for mutual security and defense in a 
manner consistent with Article 51 of the United Nations Charter.** This 
pact implied on Iraq’s part co-operation with the West rather than 
pursuance of a course of action parallel to Egypt’s policy regarding area 
security. Turkey is a member of NATO, and a party to the Agreement 
for Friendly Co-operation between Pakistan and Turkey,®’ the Turk-Pak 
pact, an agreement which initiated the ‘‘northern tier’’ defense concept, 
described, as we have seen, by British War Minister Anthony Head as re- 
placing the old reliance on the Suez Canal base.*® The United Kingdom 
adhered to the Turco-Iraqi alliance on April 4, 1955, and deposited its 
instrument of adherence two days later.*® At the same time a special 
British-Iraqi Defense Agreement, designed to replace the 1930 treaty 

94 Verbatim Record, 688th Meeting, Jan. 13, 1955, Doc. S/P.V. 688, p. 39. 

95Gamal Abdel Nasser (Gamal ‘Abd al-Nasir), ‘‘The Eyyptian Revolution,’’ 43 


Foreign Affairs 199-211 (1955), material quoted at p. 210. 

96 New York Times, Feb. 25, 1955, pp. 1, 5. Both parties ratified on Feb. 26, 1955, 
whereupon ratifications were exchanged. See Washington Sunday Star, Feb. 27, 1955, 
p- 34. For the text of the Pact of Mutual Cooperation between Iraq and Turkey, see 
9 Middle East Journal 177-178 (1955), comment, ibid. 163-166. 

97 For text see 8 Middle East Journal 337-338 (1954). The agreement was signed 
at Karachi on April 2, 1954, and entered into force on the exchange of instruments of 
ratification at Ankara on June 12, 1954. It provides that the parties will consult to 
determine how co-operation might be effected in accordance with Art. 51 of the U.N. 
Charter, should an unprovoked attack occur against them from the outside. It contains 
an accession clause. 98 See note 63 supra. 

9 New York Times, March 31, 1955, p. 6. 

100 The Treaty of Alliance Between His Majesty in Respect of the United Kingdom 
and His Majesty the King of Iraq, signed on June 30, 1930. For text see Helen Miller 
Davis, Constitutions, Electoral Laws, Treaties of States in the Near and Middle East 
191-196 (2nd ed., Durham, N. C., 1953). 
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which was due to expire in 1957, was entered into. Under this special 
agreement the Habbaniyah and Shaibah air bases in Iraq, occupied by 
British forces for twenty years, were transferred to the Iraqi forces.*” 
Subsequently Pakistan and Iran acceded to the Turco-Iraqi pact,*®* thus 
advancing the ‘‘northern tier’’ concept well on the way toward fruition. 

Egypt reacted unfavorably to the conclusion of the Turco-Iraqi alliance, 
and complained that it was entered into by Iraq without previously con- 
sulting the other Arab Pact members. However, the doctrine rebus sic 
stantibus was not invoked directly to assert that Iraq’s new commitments 
to Turkey enlarge the obligations of the members of the Arab Pact.*® 
Nevertheless Prime Minister ‘Abd al-Nasir expressed his ‘‘determined 
opposition’’ to big-Power participation in Middle East security arrange- 
ments,’ and the Egyptian Government has announced plans to join with 
Syria and Saudi Arabia in a new military and economie alliance which 
would be a public repudiation of the Turco-Iraqi pact. Although Saudi 
Arabia, because of the old Saudi-Hashemite * feud, ‘‘traditionally sup- 
ports any maneuver that lessens Iraq’s shadow,”’ getting Syria to join 
may be more difficult..°° There has been speculation that the Iraqi- 
Egyptian split over the question of area defense might result in the break- 
down of the Arab League and of the Arab Collective Security Pact.’ As 
of June, 1955, however, the proposed pact between Egypt, Syria, and Saudi 
Arabia had not been firmed up, and there were indications that Egypt and 
Iraq were beginning to patch up their difficulties.’ 

The Suez Canal Base Agreement of 1954 in effect makes the base avail- 
able to the West for a limited period of time in case of emergency, and 
does so with the consent of the territorial sovereign. This is a great ad- 
vantage, for the importance of the Canal as a strategic and economic asset 
of the highest order, and of the base as a valuable military installation in 


101 New York Times, May 3, 1955, p. 6. 102 33 Dept. of State Bull. 534, 653. 

103 See ‘‘ Turkey-Iraq Pact Opens New Chapter in Mideast,’’ New York Times, News 
of the Week in Review, Feb. 27, 1955, p. 5; March 3, 1955, p. 5. Iraq does not regard its 
membership in the Turco-Iraqi pact as inconsistent with its commitments to the ACSP, 
and Art. IV of the former agreement declares that the obligations of the pact are 
not in contradiction with any of the international obligations contracted by either of 
the parties with any third state or states. 

104 Statement made in Calcutta on way home from the Bandung Conference, noted in 
The Reporter, June 16, 1955, pp. 24-25; the article discusses the problem of Middle 
Eastern pacts. 

105 The Hashemite dynasty today rules in Iraq and Jordan; it formerly ruled the 
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corporated the Hejaz in their domain in 1926. In 1932 King Ibn Saud changed the 
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the event the defense of the Middle East becomes necessary, would seem 
to be beyond question. The recent emphasis on ‘‘northern tier’’ defense 
would seem to be due only partly to the necessity for British evacuation of 
the base; the Western Powers have been seeking regional defense arrange- 
ments for several years.’ It is apparently hoped that Egypt’s policy 
that regional security be based entirely on the local states may be modified 
eventually so that outside help (from the West) may be made available 
for the defense of those parts of the area which have thus far remained 
aloof from any alignment with the West. The continuing seriousness of 
the Arab-Israeli problem, however, considerably complicates this issue. 


109 See notes 37 and 38 supra. 
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In a litigation between the United States and France and Morocco, the 
International Court of Justice had to determine not so long ago’ whether 
United States consular jurisdiction in the French Zone of the Protectorate 
of Morocco extended merely to disputes among nationals and protégés of 
the United States, as provided for in its treaty with Morocco of 1836,? or 
to all cases in which an American citizen or protégé is a defendant. The 
latter—extended—type of consular jurisdiction had accrued to the United 
States through the operation of most-favored-nation clauses contained in 
its treaties with Morocco. The French Government took the position that, 
because all other nations with the right to consular jurisdiction in Morocco 
had given up this right for the French Zone, the United States no longer 
had the right to the extended consular jurisdiction and was confined to 
jurisdiction over disputes among American nationals (and protégés). It 
was the United States contention that the right to the extended jurisdiction 
had been acquired permanently by treaty and also by custom and usage. 
The International Court of Justice ruled against the United States on this 
point * by a vote of six to five. The majority took the view that the ex- 


1Case concerning Rights of Nationals of the United States of America in Morocco 
(France v. U.S.A.), [1952] I.C.J. Reports 176; 80 Journal du Droit International 
[hereafter cited as Clunet] 725 (1953); digested in 47 A.J.I.L. 136 (1953). 

2 Treaty of Sept. 18, 1836 (8 Stat. 484), Art. 20; 1 Malloy, Treaties 1212 (1910) ; 
D. H. Miller, Treaties, ete., Vol. IV (1934), p. 33. 

8 Notably, Treaty of Sept. 18, 1836, cited supra, Art. 24. 

4Note 1 supra. The decision has been discussed in: Manley O. Hudson, ‘‘The 
Thirty-First Year of the World Court,’’ 47 A.J.I.L. 1, 8 (1953); Joseph M. Sweeney, 
‘*Treaty Rights of the United States in Morocco,’’ 27 Dept. of State Bulletin 620 
(1952); G. G. Fitzmaurice, ‘‘The Law and Procedure of the International Court of 
Justice (1951-1954),’’ 30 British Yearbook of International Law 1, 58 (1953); 
D. H. N. Johnson, ‘‘The Case concerning Rights of Nationals of the U.S.A. in 
Morocco,’’ 29 ibid. 401 (1952); Bin Cheng, ‘‘Rights of U. S. Nationals in the French 
Zone of Morocco,’’ 2 International and Comparative Law Quarterly 354 (1953); J. M. 
Sweeney, ‘‘Rights of U. S. Nationals in Morocco,’’ 4 ibid. 145 (1955); J. de Soto, 
‘*Judgment of the International Court of Justice of 27 August 1952,’’ 80 Clunet 517 
(1953); A. de Laubadiére, ‘‘Le statut international du Maroe et 1’arrét de la Cour 
internationale de Justice,’’ 6 Revue Juridique et Politique de 1’Union Francaise 429 
(1952); L. Fougére, ‘‘L’arrét de la Cour internationale de justice du 27 aoit 1952,’’ 
32 Gazette des Tribunaux du Maroc 141 (1952); Claude Fournier, ‘‘Le différend 
franco-américain au sujet des importations américaines au Maroc,’’ 68 Revue Algérienne, 
Tunisienne et Marocaine de Législation et de Jurisprudence 269 (1952); Claude 
Rossillion, ‘‘The Most-Favored-Nation Clause in Case Law of the International Court 
of Justice,’’ 82 Clunet 77, 93 et seg. (1955). 

5 Sir Arnold McNair, President, and Judges Basdevant, Hackworth, Zoriti¢é, Klaestad, 
Badawi, Read, Hsu Mo, Levi Carneiro, Sir Benegal Rau, M. Armand-Ugon, participated. 
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tended consular jurisdiction had ended with the coming into operation of 
the convention between France and Great Britain of 1937 * by which Great 
Britain, the last of the nations with treaty rights to the extended consular 
jurisdiction, had relinquished the right in the French Zone. As a result 
of the decision, cases brought against nationals and protégés of the United 
States by nationals of other countries are now adjudicated in the French 
Zone by the courts established in that Zone to hear cases involving French 
nationals and nationals of countries which have relinquished extra- 
territorial rights.’ These courts are organized like the French courts.*® 

The International Court of Justice had made it clear® that it did not 
rule upon the legal situation in the other parts of Morocco, the Spanish 
and the International Zones. For the Spanish Zone Great Britain has not 
relinquished treaty rights to consular jurisdiction. The United States thus 
continues to hold in that Zone through the most-favored-nation clauses, as 
a matter of treaty law, the right to the extended consular jurisdiction.”® 
Like the French Zone, the Spanish Zone has special courts—organized like 
the Spanish courts—to hear cases involving Spanish nationals and nationals 
of countries which have relinquished extraterritorial rights.” 

In the International Zone—Tangier with its 125,000 to 150,000 inhabi- 
tants '*—the situation is more involved. The basic law of the Interna- 
tional Zone is the Paris Convention of December 18, 1923,?* regarding the 
Organization of the Statute of the Tangier Zone, as amended by the 
Agreement of July 25, 1928.14 By this convention an international tri- 


Judges Hackworth, Badawi, Levi Carneiro, and Rau filed a dissenting opinion, [1952 | 
I.C.J. Reports 215; 80 Clunet 771 (1953). 

6184 League of Nations Treaty Series 351; 34 A.J.I.L. Supp. 225 (1940). 

7 E.g., Rabat Appeal Court, March 10, 1954, 6 Revue Marocaine de Droit 407 (1954) 
(money due); same court, Nov. 12, 1952, 5 ibid. 40 (1953), [1953] Juris-Classeur 
Périodique II. # 7678, noted by André Gross, [1954] Recueil Sirey II. p. 97, noted 
by P.-Louis Riviére (expulsion from premises); Casablanea Criminal Court, Nov. 6, 
1952, 80 Clunet 667 (1953) (prosecution for murder of Marr, an American). Cf. F. 
Brémard, ‘‘Les conséquences de 1’arrét de La Haye en matiére d’organisation judiciaire 
marocaine,’’ 32 Gazette des Tribunaux du Maroc 147 (1952). 

8 See Herbert Liebesny; The Government of French North Africa 25 (1943) ; Jacques 
Caillé, Organisation judiciaire et procédure marocaines 141 (Paris, 1948). 

9 [1952] I.C.J. Reports 186; 80 Clunet 737 (1953). 

10 See 2 Hackworth, Digest of International Law 507 (1941). On the Protectorate, 
see 1 ibid. 85. Cf. Eugenio Mora Regil, ‘‘El régimen de capitulaciones en Marruecos,’’ 
2 Revista Juridica de Marruecos 77 (1951). 

11See Manuel de la Plaza, Derecho de Marruecos 107 (Madrid, 1941); Cesareo 
Rodriguez Aguilera, Manual de Derecho de Marruecos 133 (Barcelona, 1952). 

12 The Tangier Zone is an ‘‘internationally administered city of Morocco.’’ Charles 
Rousseau, Droit International Public 175 (1953). Cf. 1 Hackworth, op. cit. 92; Opinion 
of the Swiss Political Department, 10 Annuaire Suisse de Droit International 238, 
245 (1953). 

In addition to the native population of about 100,000 (3% Moslem and 4 Jews), 
there are about 30,000 Spanish, 6,000 French, 1,500 English, and 400 American 
resident foreigners. 

1828 League of Nations Treaty Series 542; 23 A.J.I.L. Supp. 235 (1929). 

1487 League of Nations Treaty Series 211; 23 A.J.I.L. Supp. 281 (1929). 
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bunal has been put in charge of the administration of justice over na- 
tionals of foreign Powers.'® Article 13 (1) provides: 


As a result of the establishment at Tangier of the Mixed Court, as 
provided in Article 48, the Capitulations shall be abrogated in the 
Zone. This abrogation shall entail the suppression of the system of 
protection. 


Great Britain is among the signatories of the Paris Convention. The 
United States never acceded to it.'® 

Recently, the question of the extent of United States consular jurisdic- 
tion in the International Zone arose in the courts of the Zone in the course 
of a private litigation. The courts of the Zone, called the ‘‘ International 
Jurisdiction’’ since a reorganization of the court system which took place 
in 1953,1" are a court of appeal, a court of first instance, a criminal court, 
an investigating judge and a justice of the peace. There are twelve judges 
altogether, two of Spanish and two of French nationality, and one each 
from Belgium, Great Britain, Italy, The Netherlands, Portugal, Sweden, 
the United States** and Morocco. The court of first instance has three 
members. The court of appeal is composed of four judges and sits with 
three members. The court of appeal has one Spanish and one French 
judge and two of two other nationalities assigned for four years on the 
basis of seniority. The assignment to the various courts is by the general 
assembly of the judges for one year.’® 

In 1953, two Morocean residents of Tangier brought suit in the court 
of first instance of the International Jurisdiction against the Mackay Radio 
and Telegraph Company, an American corporation with an office in Tan- 
gier, for delivery of the duplicate deed to certain land in the Zone which 


15See Graham H. Stuart, The International City of Tangier 193 (1931); Manley 
O. Hudson, ‘‘ Tangier International Mixed Court,’’ 21 A.J.I.L. 231 (1927); Kurt H. 
Nadelmann, ‘‘ Twenty-Five Years of Mixed Court of Tangier,’’ 1 American Journal of 
Comparative Law 115 (1952). In 1948, more than 3,000 judgments were rendered 
by the Mixed Court according to Manuel Diaz Merry, Tanger Tratados, Codigos, Leyes 
y Jurisprudencia de la Zona Internacional 33 (Tangier, 1950). The court exercises 
judicial control over the constitutionality of acts passed by the International Legisla 
tive Assembly of the Zone. Re Aerts (Pro-Radio) and Azerraf (Radio Tanger), 
Mixed Court, Appellate Division, March 10, 1939, 66 Clunet 670 (1939); 7 Nouvelle 
Revue de Droit International Privé 284 (1940); [1938-1940] Annual Digest of Public 
International Law Cases 52; Re Nordlund, Mixed Court, Dee. 20, 1948, 60 Penant 
Recueil Général de Jurisprudence, de Doctrine et de Législation Coloniales et Maritimes, 
I, 62 (1950); [1948] Annual Digest 327. 16 See 2 Hackworth, op. cit. 509. 

17 Dahir of the Sultan of Morocco of June 10, 1953, Tangier Zone Official Bulletin 
No. 479, Aug. 1, 1953, p. 31; Informacién Juridica (Madrid, 1953), No. 127, p. 1128; 
J.A.C. Gutteridge, ‘‘The Reform of the Mixed Court at Tangier,’’ 30 British Year 
Book of International Law 498 (1953) ; G. Balazue, ‘‘La réforme judiciaire 4 Tanger,’’ 
5 Revue Marocaine de Droit 350 (1953); Paul Decroux, ‘‘Organisation judiciaire de 
la Zone internationale de Tanger,’’ 8 Revue Juridique et Politique de 1’Union Francaise 
380 (1954). 

18 Before the reform of 1953, neither the United States nor Morocco was represented 
on the Court. 

19 As reported in Astrea (Tangier), No. 34, of Jan. 1954, p. 3, for the first year 
after reorganization one of the French judges and the Dutch and the Swedish judges 
were assigned to the court of first instance for civil matters. 
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was the object of a contract of purchase and sale between the parties. The 
defendant claimed that the Consular Court of the United States for Tan- 
gier had exclusive jurisdiction over American citizens. The existence of 
the exclusive jurisdiction of the Consular Court had been unchallenged 
before the World Court decision.*”® By a decision of March 9, 1954, the 
court of first instance of the International Jurisdiction held for the plain- 
tiffs on the question of jurisdiction.*. The court adopted the reasoning of 
the majority of the judges in the case before the World Court and argued 
that, if with regard to the French Zone the extended jurisdiction of the 
Consular Court of the United States, accruing by way of the most-favored- 
nation clauses, had come to an end when Great Britain renounced the right 
to extraterritorial jurisdiction in the French Zone in 1937, it followed for 
the International Zone that the extended jurisdiction of the United States 
Consular Court had ceased to exist when Great Britain signed the Paris 
Convention of 1923 which brought about the creation of the Mixed Court 
and the abrogation of the capitulations. 

The Court of Appeal on August 13, 1954, reversed the decision.** It 
held that the right to the extended consular jurisdiction, obtained by way 
of the most-favored-nation clauses, had been acquired permanently and 
thus was unaffected by the relinquishment of extraterritorial rights by 
other nations, including Great Britain. The Court of Appeal thus adopted 
the views of the dissenting judges in the World Court case. It further- 
more found that in the International Zone the United States had obtained 
the right to the extended consular jurisdiction by custom and usage, 

As far as the parties to the litigation are concerned, this has disposed 
of the question of the jurisdiction of the courts of the International Juris- 
diction. Whether the ruling will be followed in future cases remains to 
be seen.** The possibility of another litigation before the World Court 
cannot be ruled out. The practical consequence of the ruling that the 
International Jurisdiction cannot hear cases with a national or a protégé 
of the United States as defendant is that, in such cases, suit will have to 
be brought in the Consular Court of the United States for Tangier. At- 
tention is thus directed to the administration of justice by our consular 
courts—a neglected topic. 


The exercise of judicial functions by the consul in territories where the 
United States has extraterritorial rights is covered by provisions which 


20 See, e.g., Sadi v. Guesson, Mixed Court, Nov. 8, 1949, Astrea (Tangier), No. 9, 
Sept.Oct. 1949, I.C.J. Pleadings, Morocco Case (France v. U.S.A.), Vol. I (1952), 
p. 804. 

21 Lal-la Fatma Bent Si Mohamed El Khader and Si KI Hassan Ben Tahar Ben 
Sallam et Lhassout (her son) v. Mackay Radio and Telegraph Co., 6 Revue Maroeaine 
de Droit 228 (1954). Noted in 49 A.J.I.L. 267 (1955). Vallet, J., of France, presided. 

22Summary in 49 A.J.I.L. 413 (1955). The court was composed of Diaz Merry, 
P. J., of Spain, Apostoli, J., of Italy, and Wauters, J., of Belgium. The Zone Attorney, 
Rodiére, of France, had asked for reversal. 

28 The Zone has, basically, the French legal system, with some Spanish elements. 
Stare decisis does not apply in France, and not in Spain after merely one decision. 
Cf. J.-B. Herzog, Le droit jurisprudentiel et le Tribunal Supréme en Espagne 115 
(Toulouse, 1942) ; Manuel de la Plaza, La Casacién Civil 197 (Madrid, 1944). 
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go back to an Act of Congress of June 22, 1860.** Under these provisions, 
now incorporated in the United States Code,*® the consul has judicial au- 
thority in all civil cases wherein the damages sought do not exceed $500. 
If the consul sees fit to decide the same without aid, his decision is final. 
Whenever he is of the opinion that the case involves legal perplexities and 
that assistance will be useful to him, or whenever the damages sought 
exceed $500, he summons to sit with him not less than two nor more than 
three citizens of the United States of good repute and competent for the 
duty, to be taken from a list previously submitted to and approved by the 
Minister. The consul gives the judgment, with each associate noting his 
opinion on the record. When the consul’s associates concur in his de- 
cision, it is final. If any of the associates disagrees, either party may ap- 
peal to the Minister. The Minister decides finally.** The judicial duties 
devolve upon the Secretary of State if there be no Minister.*” No recourse 
is available to our domestic courts. This is contrary to the practice of 


other nations.*® 
On the law to be applied in the consular courts, the Act of Congress of 


1860 provides that: 


Jurisdiction is exercised and enforced in conformity with the laws of 
the United States, extended over all citizens of the United States in 
those countries and over all others to the extent that the terms of the 
treaties, respectively, justify and require. But in all cases where such 
laws are not adapted to the object, or are deficient in the provisions 
necessary to furnish suitable remedies, the common law and the law 
of equity and admiralty shall be extended in like manner over such 
citizens and others in those countries; and if neither the common law 
nor the law of equity or admiralty nor the statutes of the United States 
furnish appropriate and sufficient remedies, the ministers in those 
countries, respectively. shall, by decree and regulations, which shall 
have the force of law, supply such defects and deficiencies.*® 


Little imagination is needed to see the difficulties which can arise in de- 
termining the substantive law to be applied. The discussions preceding 
the establishment in 1906 of the United States Court for China *° and the 
published decisions of that court ** may be recalled. The Constitution of 
the United States is not included in the terms of reference of the Act of 
1860, and the Supreme Court ruled in 1891 in In re Ross ** that the Con- 


24 Act of June 22, 1860, 12 Stat. 73. Cf. Sen. Exec. Doc. No. 34, 36th Cong., Ist 
Sess. (1860); 2 Moore, Digest of International Law 613 (1906). 

25 22 U.S.C. $$ 141-183 (1952). 26 Sees. 153 and 165. 

27 See. 176. 

28 Great Britain allows an appeal from the consular courts in Morocco to the Supreme 
Court of Gibraltar, with the possibility of a further appeal to the Judicial Committee 
of the Privy Council. Morocco Order in Council, 1889, as amended, in Statutory 
Rules & Orders and Statutory Instruments Revised, Vol. VIII (1950), p. 534. 

29 22 U.S.C. § 145. 

30 See Frank E. Hinckley, American Consular Jurisdiction in the Orient 41 (1906). 

31 Extraterritorial Cases (Charles 8. Lobingier, ed.), Vols. I (1920) and II (1928). 

82140 U. S. 354 (1891); Casement v. Squier, 138 F. 2d 909 (CCA 9th, 1943). Cf. 
Balzac v. People of Porto Rico, 258 U. S. 298, 305 (1921) (unincorporated territory). 
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stitutional guaranties of indictment by grand jury and trial by jury do 
not extend to proceedings under the Act. On the other hand, since 
Biddle v. United States,°* decided in 1907, it is clear that the laws of 
Alaska and of the District of Columbia are ‘‘laws of the United States’’ 
within the meaning of the provisions defining the laws to be applied by 
consular courts.** When resort must be had to ‘‘the common law,’’ puz- 
zling questions arise. As early as 1855, in a legal opinion on the same 
provision in the precursor of the 1860 law, the legislation of 1848,*° Caleb 
Cushing, Attorney General of the United States, had stressed that there 
was in the United States no one common law and that, probably, the 
Ministers would have to legislate as authorized under the statute.*® 
Turning from theory to practice, how do the consular courts actually 
administer justice? Little is known about that. The decisions are not 
reported, not even those on appeal.*? Yet the consular courts in Morocco 
had handled at least a hundred cases yearly at the time of the World 
Court decision.** There seems to be no good reason for not securing pub- 
lication of at least all decisions rendered on appeal; ‘‘. . . it is through 
publicity alone that justice becomes the mother of security.’’*® Occa- 
sionally, a decision gets into local newspapers *° or is considered by a 


But regarding Fifth Amendment, see Seery v. U. S., 127 F. Supp. 601 (Ct. of Claims, 
1955) ; Turney v. U. S., 115 F. Supp. 457, 464 (Court of Claims, 1953). Cf. Soto v. U. S., 
273 F. 628 (CCA 3rd, 1921); Thornberg v. Jorgensen, 60 F. 2d 471 (CCA 3rd, 1932) 
(unincorporated territory). Respecting occupied territory, cf. Best v. U. S., 184 F. 2d 131, 
138 (CCA Ist, 1950) (Fourth Amendment); Charles Fairman, ‘‘Some New Problems 
of the Constitution Following the Flag,’’ 1 Stanford Law Review 587 (1949) ; Sedgwick 
W. Green, ‘‘ Applicability of American Laws to Overseas Areas Controlled by the United 
States,’’ 68 Harvard Law Review 781 (1955); Arthur E. Sutherland, Jr., ‘‘The Flag, 
The Constitution, and International Agreements,’’ ibid. 1374. 

33 156 Fed. 759, 762, 1 Extraterritorial Cases 120 (CCA 9th, 1907). 

84 This may hold good also for laws for other territories—adding to the difficulties 
of choice. Cf. Wesley R. Fishel, The End of Extraterritoriality in China 246, note 
62 (1952). 

85 Act of Aug. 11, 1848, 9 Stat. 276, sec. 4. The Bill had referred to ‘‘the common 
law of the United States,’’ which was changed to ‘‘the common law’? after criticism 
in the Senate that ‘‘ . .. it was well known that there was no such thing known as 
the common law of the United States.’’ Senator Badger, April 19, 1848, 30th Cong., 
Ist Sess., Congessional Globe, Vol. 18, p. 649. 

86 Opinion of Sept. 19, 1855, 7 Op. Att. Gen. 495, 503, 504. Cf. Forber v. Scannell, 
13 Cal. 242, 285 (1859) (determination of the American law in force in extrater- 
ritorial China). 

87 See questions by the World Court to U. S. Agent and Agent’s answer, I.C.J. 
Pleadings, Morocco Case (France v. U.S.A.), Vol. II (1952), pp. 295, 335. 

88 Casablanca: in 1951, 22 civil and 75 criminal, in 1952 (first half), 35 civil and 
74 criminal; Tangier: in 1951 and 1952 (first half), 14 eivil and 30 criminal eases. 
Ministerial Court Tangier: 4 civil and 4 criminal appeals. I.C.J. Pleadings, Morocco 
Case (France v. U.S.A.), Vol. II (1952), p. 335. 

89 Jeremy Bentham, ‘‘Draught for the Organization of Judicial Establishments,’’ 
in Bentham, Works (Bowring edition 1843), Vol. IV, p. 317. 

40 F.9., Ministerial Court, Tangier, May 8, 1940, 20 Gazette des Tribunaux du 
Maroe 157 (1940) (non-exercise of jurisdiction for status questions of Moroccan 
protégés). Cf. Consular Court, Tangier, Dec. 20, 1952, New York Times, Dec. 21, 1952, 
Pp. 1, col. 1 (conviction of one Paley for piracy). 
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domestic court for the effect to be given to it.‘' Another source of in- 
formation is the Digests of International Law. They refer to cases where 
some action was taken by the Department of State, as a result of a com- 
plaint or because a consular court had asked the Department of State for 
advice in a particular case. The items given in the chapter on extra- 
territorial jurisdiction in Hackworth’s Digest ** well illustrate the breadth 
of the field of action of the consular courts. They involve, among other 
things, bankruptcy jurisdiction, probate matters, marriage, annulment and 
divorce, adoption, protection of the insane, and functions in lunacy cases 
in the private law field. Thorny conflicts questions arise and one case 
referred to in Hackworth’s Digest,*® may be mentioned. 

An American protégé had obtained a judgment for a sum of money in 
the French court of first instance in Casablanca. The court of appeal at 
Rabat reversed, and this judgment was confirmed by the Court of Cassa- 
tion in Paris. To obtain refund from the American protégé of the money 
he had obtained on the basis of the judgment of the court of first instance, 
a law suit was begun against him in the United States Consular Court at 
Casablanca. The Consular Court turned to the Department of State for 
advice on what effect to give to the decision of the court of appeal ordering 
the refund. The Department expressed the view (in 1932) that non- 
recognition of the conclusive effect of the decision of the French court, by 
applying the rule of reciprocity laid down in Hilton v. Guyot,** ‘‘should 
not tend to defeat the ends of justice.’” We are not told whether the 
Consular Court followed the advice. The consular courts are independent 
in the exercise of judicial functions.** Hilton v. Guyot was manifestly 
inapplicable to the case. By starting proceedings in the French courts 
the American protégé had submitted to their jurisdiction. The repro- 
duction in Hackworth’s Digest (published in 1941) of the advice given in 
1932 appears doubly unfortunate considering the loss of importance ** since 
Erie R. R. Co. v. Tompkins ** of the much criticized Hilton v. Guyot as a 
precedent. We may add that, provided there is reciprocity,** foreign 

41 In re Blanchard’s Estate, 29 N.Y.S. 2d 359, 178 Mise. 796, 1941-1942 Annual 
Digest of Public International Law Cases 263 (Surrogate Court, 1941) (determination 
by Cairo Consular Court of next of kin of American there deceased); Dored v. Wells, 
11 N.Y.S. 2d 258 (City Court, New York, 1939) (full faith and credit for Consular 
Court, Ethiopia, judgment); Newman v. Basch, 152 N.Y. Supp. 456, 89 Mise. 622 
(same court, 1915) (Consular Court, China, judgment). 

422 Hackworth, op. cit. 493 et seq. 43 At p. 589. 

44159 U. 8. 113 (1895). Criticized in Joseph H. Beale, Conflict of Laws § 343.3 
(1935); Herbert F. Goodrich, Conflict of Laws 605 (3rd ed. 1949). Not followed in 
Johnston v. Compagnie Générale Transatlantique, 242 N.Y. 381, 152 N.E. 121 (1926). 
See Willis L. M. Reese, ‘‘The Status in This Country of Judgments Rendered Abroad,’’ 
50 Columbia Law Review 783 (1950); Restatement, Conflict of Laws § 434, comment b 
(1934). 452 Hackworth, op. cit. 569. 

46 See Goodrich, op. cit. 607. 

47304 U. S. 64 (1938). Followed by Klaxon Co. v. Stentor Electrie Mfg. Co., 313 
U. S. 487 (1941). See Paul A. Wolkin, ‘‘Conflict of Laws in the Federal Courts,’’ 3 
Syracuse Law Review 47, 50 (1951). 

48 Cf. Arthur Lenhoff, ‘‘Reciprocity: The Legal Aspect of a Perennial Idea,’’ 49 
Northwestern University Law Review 752, 760 (1955); Kurt H. Nadelmann, ‘‘Re- 
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judgments of Powers having given up extraterritorial rights are recog- 
nized to be conclusive as to the merits in the French *® and Spanish *° Zones 
of Morocco. In the International Zone, final judgments of Powers signa- 
tories of the Act of Algeciras of 1906 are executed as of right against per- 
sons subject to the jurisdiction of the International Jurisdiction, provided 
they are not contrary to the public policy of the Zone.*' 

How many other intricate problems does a consular court encounter— 
problems a metropolitan court with proper library facilities and a com- 
petent Bar would have difficulty in solving? The American law which 
the consular courts have to apply includes the rules of conflict of laws.** 
Often these rules will refer to other than American law, especially in cases 
of extended consular jurisdiction. The consul, with his American associ- 
ates, will have to hear testimony on foreign law to apply it to the facts 
of the case. This should not be particularly easy. 

Commenting on the consular courts which had kept criminal jurisdic- 
tion in Egypt, a distinguished American jurist with long service on the 
now defunct Mixed Courts of Egypt, once said: 

The exercise of the judicial function is always a serious and delicate 
business. It should not be undertaken sporadically by a non-profes- 
sional judge, however able and upright he may be. It is indeed a 
tribute to the good sense and efficiency of the consular officers that 
such a patchwork judicial machinery has been able to meet the prac- 
tical situations as they have arisen.** 
It is well known that many of the civil cases are settled out of court, thanks 
to the good offices of the consular courts.**. How well the judicial func- 
tions are otherwise fulfilled remains a secret to the public at large.®® Con- 
cern will not altogether be removed by meritorious pronouncements like 


prisals Against American Judgments?’’, 65 Harvard Law Review 1184 (1952), 10 
Revista de Derecho Procesal (Spain) 573 (1954). 

49 Dahir of Aug. 12, 1913, on Civil Status of Frenchmen and Foreigners in the 
French Protectorate, Art. 19. P.-Louis Riviére, Traité du Droit Marocain 349 (1948) ; 
Alphonse Ménard, Traité de Droit International Privé Marocain (1935), Vol. I, p. 127. 

50 Dahir of June 1, 1914, Art. 24. Julian G. Verplaetse, Derecho Internacional 
Privado 719 (Madrid, 1954). 

51 Dahir of June 10, 1953 (note 17 supra), Art. 28. Exequatur by the Court of 
Appeal is necessary. See Werner Goldschmidt, Sistema y Filosofia del Derecho Inter- 
nacional Privado (2d ed. Buenos Aires, 1954), Vol. III, p. 219; A. Léaud, ‘‘ Les effets 
internationaux des jugements dans la Zone de Tanger,’’ 6 Revue Marocaine de Droit 
399 (1954). 

52 Doong Nyi Association v. Grew, 2 Extraterritorial Cases 102, 104 (U. S. Court 
for China, 1921). 

58 Jasper Y. Brinton, The Mixed Courts of Egypt 293 (1930). 

54 Encouragement of settlement by mutual agreement or submission to arbitration 
is prescribed. 22 U.S.C. § 161 (1952). 

55 Few complaints received are disclosed. 2 Hackworth, op. cit. 569, refers to an 
instance where investigation was refused because of finality of the adjudication by the 
consular court. For cases brought up in the proceedings before the World Court, see 
I.C.J. Pleadings, Morocco Case (France v. U.S.A.), Vol. I, p. 211 (C.F.M. v. Kirk: 
question of jurisdiction when defendant had departed from Morocco) ; p. 222 (Shores v. 
Amat: enforcement of maintenance order). 


e 
l 


514 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the one reproduced in Hackworth’s Digest, taken from an opinion of the 
Minister in Tangier in a case where he issued a writ of certiorari to the 
Consular Court at Casablanca: 


While the Supreme Court of the United States has held that the 
Constitution of the United States does not, of its own force, operate 
in foreign countries and has expressly declared inapplicable to extra- 
territorial countries [sic] certain provisions of the Constitution, no 
Court of the United States has ever questioned the right of American 
citizens in extraterritorial countries to due process of law whether as 
a constitutional provision or as a natural right under the system of 
laws administered by the United States.*® 


Indeed, a Bill of Rights has generally been granted to unincorporated 
Territories, but happily American legal tradition does not leave to ad hoc 
courts, working without the benefit of an adequate Bar, final determination 
of what constitutes due process of law.*’ It may indeed be asked whether 
a judicial system as primitive as that of American consular courts is com- 
patible with due process of law at places where local conditions do not 
prevent a more advanced system of judicial administration. And the se- 
lection of American citizens as associates, without accommodation for cases 
where only one side is American, raises the question of fairness.°* Appli- 
eation today of legislation passed in 1860 for the administration of justice 
at locations as accessible as many parts of the United States and its Terri- 
tories has no justification.*® 

Most objectionable and, at the same time, easiest to change, is the ab- 
sence of the possibility of a recourse to the regular courts. As early as 
1870, Congress created the possibility of an appeal from the Consular 
Courts in China to the Circuit Court of California.*° Today we have ap- 
peals to the United States Courts of Appeals from such distant territorial 
courts as those of Alaska, the Canal Zone, Guam, and the Virgin Islands.™ 
Appeal from consular court decisions to the nearest United States Court 
of Appeals should be permitted as a first and immediate step toward a 


56 2 Hackworth, op. cit. 611 (Marcos Toledano v. Haim Toledano, May 20, 1936). 

57 Compare the care with which the U. S. courts were set up in occupied territory 
during the war. Cf. Eli E. Nobleman, American Military Government Courts in Ger- 
many (1950). 

58 Before the International Jurisdiction, the jury in criminal cases is composed of 
three members of the nationality of the indicted and of three members of other na- 
tionalities. Dahir of June 10, 1953 (note 17 supra), Art. 15. In the French Zone, the 
assessors in criminal cases are three French and three persons of the nationality of the 
indicted. Dahir of Aug. 12, 1913, on Assessors in Criminal Matters, Arts. 7 and 11. 
Caillé, op. cit. 156. 

59 Law reform had been urged upon Congress during the administration of President 
Arthur. Hinckley, op. cit. 75; 1 Wharton, Digest of International Law 814 (1887). 
For China the situation improved with the creation in 1906 of the United States Court 
for China. See Crawford M. Bishop, ‘‘American Extraterritorial Jurisdiction in 
China,’’ 20 A.J.I.L. 281 (1926). 

60 Act of July 1, 1870, 16 Stat. 183. Chester L. Jones, The Consular Service of the 
United States 56 (1906). Cf. Henry Wheaton, Elements of International Law 109 
(1836). 

6128 U.S.C. (1954 Supplement) §§$ 41, 1252, 1291, 1292, 1294. 
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complete overhauling of the consular court system. Nor should this be 
postponed on the argument that the consular courts are doomed to dis- 
appear sooner or later; the example of Morocco shows that the courts are 
still sufficiently alive to be able to create political, social, and legal prob- 
lems of the first order. 


This brings us back to Morocco and the special situation in the Inter- 
national Zone. Though a signatory of the Act of Algeciras of 1906, the 
United States never acceded to the Paris Convention of 1923 which or- 
ganized the International Zone of Tangier, including its court system.® 
One of the consequences was non-representation of the United States on 
the Mixed Court of the Zone. Changes have occurred since the end of 
the second World War, during which Spain occupied the Zone. As a 
result of a joint invitation from the French and British governments to 
participate in the provisional international regime created by a Franco- 
British Agreement of August 31, 1945,°* the United States has taken its 
seat on the Committee of Control, governing body of the Zone, which is 
composed of the consuls at Tangier of the Powers signatories of the Act 
of Algeciras. As a consequence of the same agreement, three residents of 
American nationality are members of the International Legislative <As- 
sembly of the Zone.** More recently, the United States Government ad- 
hered, with reservations, to a multilateral convention of November 10, 
1952,°° implemented by Dahir of the Sultan of Morocco of June 10, 1953,°% 
earlier mentioned, reorganizing the court system of the Zone and creating, 
among other things, a place for an American judge on the reorganized 
International Jurisdiction. The reservations are that the extraterritorial 
jurisdiction of the United States remains unaffected by its adherence, 
and that the latter does not imply adherence to the Statute of Tangier of 
1923, as modified in 1928.*7 Since the end of 1953 an American national 
has been among the twelve judges of the International Jurisdiction.® 


62 For the reasons of non-accession, see 2 Hackworth, op. cit. 509; Stuart, op. cit. 221. 

63 See Arts. 3 and 7 of the Franco-British Agreement of Aug. 31, 1945, for the Re- 
establishment of the International Administration of Tangier. British Treaty Series 
No. 24 (1946); T.I.A.S. No. 2752, p. 9; 9 Hudson and Sohn, International Legislation 
653 (1950). 

64Ibid. Cf. Art. 2 of the Amendment of Nov. 10, 1952, to the Franco-British 
Agreement, T.I.A.S. No. 2752. 

65 Convention between France, Great Britain, Italy, and Spain of Nov. 10, 1952, 
relating to the Reform of the International Jurisdiction of the Tangier Zone. Text 
and translation in T.I.A.S. No. 2893. Belgium, The Netherlands, Portugal, Sweden, 
and the U. 8. have adhered to the Convention. T.I.A.S. No. 2893, p. 47. 

66 Note 17 supra. 

67 Note of the American Embassy to the French Ministry of Foreign Affairs, dated 
Paris, July 8, 1953, T.I.A.S. No. 2893, p. 46. Respecting compatibility of reservations, 
see Advisory Opinion on the Reservations to the Genocide Convention, [1951] I.C.J. 
Reports 15; G. G. Fitzmaurice, ‘‘ Reservations to Multilateral Conventions,’’ 2 Inter- 
national and Comparative Law Quarterly 1 (1953); Charles G. Fenwick, ‘‘ Reservations 
to Multilateral Treaties,’’ [1950-1951] Inter-American Juridical Yearbook 37 (1953) ; 
Note, 4 Buffalo Law Review 222, 229 (1955). 

68 Juan A. A. Sedillo, nominated by Dahir of Oct. 27, 1953, Tangier Zone Official 
Bulletin No. 486 of Nov. 15, 1953. Judge Sedillo was sworn in on Nov. 17, 1953, and 
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They are nominated by Dahir of the Sultan, rendered at the request of the 
Committee of Control, to which the candidates are presented by the re- 
spective governments.” 

Against this factual situation, which is not devoid of originality, the 
continued exercise by the United States of extraterritorial rights in the 
International Zone must be considered. In the International Zone, there 
are now the following courts: (1) for the Moroccan population, the 
Shereefian courts—the Court of the Chraa, the court of the Mendoub, and 
the Rabbinical court; *° (2) the Consular Court of the United States, 
with the extended extraterritorial jurisdiction; * (3) the International 
Jurisdiction, with jurisdiction in all matters involving a foreigner except, 
under the ruling of the Mackay Radio and Telegraph Company case, when 
the defendant is a citizen or a protégé of the United States; (4) a special 
tribunal for questions involving the State Bank of Morocco, the Swiss 
Federal Tribunal being the appellate jurisdiction.” 

The dissent filed in the case before the World Court, signed by Judge 
Hackworth and three of his colleagues, includes this passage: 


There is hardly any one to-day who will question the general propo- 
sition that what is known as the ecapitulatory regime is an anachronism 
which should be brought to a speedy end, wherever it exists. In fact 
the United States Government itself has at all times been ready to 
negotiate with both France and Morocco a new arrangement or agree- 
ment ‘‘to replace and recast in a form more properly adapted to pre- 
sent circumstances the treaty bounds originally contracted with the 
State of Morocco.’’ (Rejoinder, page 43.)** 


For the International Zone, which has an international court, with an 
American serving on it, and an international Bar, open to our lawyers," 
no protracted negotiations are needed to correct an undesirable situation. 
Following the precedent set three-quarters of a century ago in the case 
of the Mixed Courts in Egypt,” the exercise of extraterritorial rights in 
the International Zone should be suspended in favor of the International 
Jurisdiction. 

Treaty rights should not be given up lightly, especially in the case of 


assigned to the criminal court by the general assembly of the judges. Astrea (Tangier), 
No. 34 of Jan. 1954, p. 3, col. 2. 

69 Art. 3 (4) of the Dahir of June 10, 1953 (note 17 supra), identical with Art. 3 
(4) of the Convention of Nov. 10, 1952, note 65 supra. 

70 See Paul Decroux, ‘‘Organisation judiciaire de la Zone de Tanger,’’ 8 Revue 
Juridique et Politique de 1’Union Francaise 380, 387 (1954). 

71 Not extending to questions of title to real property and of status under Moslem 
law. Statement of U. S. Agent, I.C.J. Pleadings, Morocco Case (France v. U.S.A.), 
Vol. II, p. 335. 

72 Under Art. 45 of the Act of Algeciras of April 7, 1906, U. S. Treaty Series 456, 
34 Stat. 2905. 

78 [1952] IL.C.J. Reports 215; 80 Clunet 771. See I.C.J. Pleadings, Morocco Case 
(France v. U.S.A.), Vol. II, p. 130. 

74 See Art. 45 of the Dahir of June 10, 1953 (note 17 supra), Art. 45 of the Con- 
vention of Nov. 10, 1952, note 65 supra. 

75 Act of March 23, 1874, 18 Stat. 23; Act of March 27, 1876, 19 Stat. 662; 
U.S.C. § 182. 
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Protectorates,”® but the continued exercise of consular jurisdiction, limited 
or extended, at places where the court system made available provides full 
guaranties, is hardly justifiable. And the result is particularly undesir- 
able when the American consular court system is not up to date. For the 
International Zone it would seem clear that the interests of the United 
States will be best served by a suspension of its rights in favor of the In- 
ternational Jurisdiction. The continued exercise of limited extraterritorial 
rights in the French Zone and of extended extraterritorial rights in the 
Spanish Zone likewise calls for review by the United States Government. 
And as far as the protégé system is concerned, may not a quick private 
burial by administrative action commend itself? 


76 Even for the French Zone it can be argued that the renunciations were conditioned 
upon existence of courts as created by the Dahirs of 1913. See Dissenting Opinion, 
[1952] I.C.J. Reports 225; 80 Clunet 783 (1953); Paul Decroux, De 1’Application des 
Lois Nationales au Maroc 19 (Paris, 1955). 
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THE SOVIET INTERPRETATION OF INTERNATIONAL LAW 


By W. W. Ku.LskI 


Maxwell Graduate School of Citizenship and Public Affairs, 
Syracuse University 


1. DiscussION oF THE THEORY OF INTERNATIONAL LAW 


The five issues of Sovetskoe Gosudarstvo i Pravo which are here reviewed 
(Nos. 6, 7 and 8 of 1954, and Nos. 1 and 2 of 1955) contain a series of 
articles devoted to a discussion of the basic notions of international law. 
This discussion is related to the preparation of a new textbook for Soviet 
law schools the completion of which this year has been announced by the 
A. Ya. Vyshinsky Institute of Law, a branch of the Soviet Academy of 
Sciences. 

Professor Korovin has inaugurated the discussion in his article, ‘‘Some 
Fundamental Questions of Contemporary International Law’’ (No. 6, 
pp. 34-44, October, 1954). He begins by examining an ever-recurring 
scholastic problem which must be a nightmare to Soviet lawyers, namely, 
what economic basis to assign to international law which is binding on 
both the capitalist and the socialist states. A non-Marxist who does not 
need to worry about such problems should be reminded that Marxists 
believe that the economic basis (system) of each society predetermines 
the nature of its own superstructure (philosophy, religion, ethics, litera- 
ture, arts, music, science, etc.). This superstructure includes law. Thus 
national law is determined in its contents by the economic basis of a given 
society. However, international law simultaneously serves societies 
founded on the two different economic bases: the capitalist and the socialist. 
What to do with this undisciplined law which refuses to take its place 
within the Marxist doctrine? Professor Korovin applies himself to this 
ungrateful problem and enumerates the five solutions proposed by his 
colleagues and himself: (1) It is a coincidence that two different bases 
have produced the same rules of international law (This was his own 
former view formulated in 1951, but he rejects it in the present article 
(p. 34) because: ‘‘there can be no complete coincidence or identity in the 
superstructural forms which qualificatively correspond to different bases’’) ; 
(2) Contemporary international law is entirely a product of the capitalist 
basis (Then would it bind the states founded on the socialist basis?) ; (3) 
It is a socialist law (Why then was it known to the capitalist societies before 
the October Revolution?) ; (4) It is composed of inter-class, hybrid rules 
produced by both economic bases (This interpretation is obviously heretical 
and un-Marxist) ; (5) It does not form a part of any superstructure and 
is independent of any basis (This particular view follows Stalin’s Gordian 
solution for a similarly difficult problem of the place of language in the 
Marxist theory, but a Soviet lawyer cannot pretend to solve scholastic 
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questions in the Stalinist peremptory manner). Professor Korovin rejects 
all five solutions, because he argues, with some logic: 

All such discussions lead by logical necessity either to a juristic 
nihilism and the denial to international law of any legal significance 
and force or to a revision of the Marxist-Leninist teaching concerning 
state and law. (p. 35.) 


A revision of the Marxist-Leninist doctrine would be an intolerable devia- 
tion which only Stalin could afford, while neither Marx nor Lenin nor 
the Soviet Government has ever denied the obligatory force of interna- 
tional law. 

Professor Korovin tries to find a way out by adding a new interpretation 
to his own former views which he repudiates on one page of his article and 
ealmly re-introduces on the following page. He says: ‘‘ [the rules of inter- 
national law] are parts of both superstructures, the capitalist and the 
socialist’? (p. 35). He points, not without reason, to other similarities 
between the two legal superstructures, namely, to criminal law, which 
forbids the same common crimes in both types of societies. He adds, 
however, a new interpretation to prove that these similarities are in fact 
only superficial and the two legal superstructures remain different. He 
says that the basic difference consists in the dissimilar purposes served by 
apparently similar legal rules. 


The age-old rules: ‘‘Do not kill’’ or ‘‘Do not steal’’ exist in the feudal, 
bourgeois and socialist codes but for different reasons in each case; 
they defend different class interests and serve different class purposes. 
The same is true of the generally recognized rules of international 


law. (p. 35.) 


By introducing in the discussion motives and purposes he has confused 
policy with law and thus has by-passed his main question as to whether an 
economic basis creates its own peculiar law. Moreover his own theory of 
motives and purposes (legal policies) is also far-fetched. Is there truly 
any difference between the capitalist and the socialist motives and purposes 
insofar as the prohibition of common murder or the protection of private 
property (except for the means of production) is concerned? As a matter 
of fact the private property of Soviet citizens is more severely protected 
by Soviet criminal codes than is property in many capitalist states. The 
same argument applies to international law. Professor Korovin concedes 
that its legal institutions are the same for both types of societies. The 
same could be said of their purposes, at least in many cases, like diplomatic 
immunities, maritime law, ete. 

Actually Professor Korovin adduces only one example for his theory 
of motives and purposes, namely, the recognition of new states. He says 
that the socialist states immediately grant recognition to a new state be- 
cause of their respect for national self-determination, while the capitalist 
states delay recognition to safeguard their former financial and com- 
mercial privileges. ‘‘The motives and purposes of recognition are com- 
pletely different, but the legal institution of international recognition 
remains the same.’’ (p. 35.) 
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While trying to reconcile the objective existence of international law 
with the integrity of Marxist doctrine, he unintentionally denudes the 
concept of the superstructure of its meaning. He acknowledges that not 
only international law or other branches of law but also some other ele- 
ments of the superstructures may be identical despite the difference in 
the nature of their respective economic bases: 


We may incidentally observe that the same elementary or generally 
recognized rules which appear in different superstructures may be 
detected not only in the realm of law but also in other superstructural 
phenomena, for instance the moral rules. (p. 35.) 


If he had had the courage to add arts, music and literary forms which 
remind one in the Soviet Union of the Western (capitalist) nineteenth- 
century standards, he would have completely demolished the Marxist 
deterministic relationship between the economic regime of a society and 
its so-called superstructure. 

He goes on to make another rather un-Marxist claim that international 
law, initially a part of the capitalist superstructure, has now lost contact 
with its original economic basis and has been somehow miraculously 
grafted on the socialist basis: 


One must admit that generally recognized international law, which 
basically developed during the pre-imperialist period, is ceasing to a 
large extent to fulfill its active superstructural role in respect to the 
contemporary capitalist basis because of the modifications in the 
nature of the latter basis (the transition from ‘‘free’’ capitalism to 
imperialism). In consequence contemporary imperialist international 
law doctrine and practice are increasingly being transformed into 
a theory and a practice of international arbitrariness and lawless- 
ness. . . . These rules [of international law] constantly are losing 
their useful function for one of the two bases (in this case: the con- 
temporary capitalist basis) and continue to perform this function for 
the other basis (the socialist). (p. 36.) 


This statement should have led to the conclusion that international law is 
practiced only by the socialist states, but Professor Korovin hastens to 
moderate his view: 


However, it would be incorrect to assume that the generally recognized 
rules of international law have now lost all practical meaning for the 
bourgeois states and have become for them some sort of a historical 
relic. Actually, even without mentioning the fact that the leading 
imperialist states (for instance, the United States) are sometimes 
compelled to make appeal to these rules in the defense of their own 
interests, it would be deeply erroneous to assume that Germany 
(Western), England, France, Italy and Japan will endlessly and 
humbly continue to tolerate American mastery and oppression and 
will not try to escape from American servitude and take the road 
of their own independent development. This means that many states, 
even the bourgeois, will seek and find the bulwark for their struggle 
against the American yoke in the generally recognized principles of 
international law and will fight for the realization of these principles 
in practice. (p. 37.) 
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The second perennial problem to which Professor Korovin devotes at- 
tention is the existence of a new branch of international law—the socialist 
—which is supposed to co-exist with general international law and to be 
practiced in the mutual relations among socialist states. Professor 
Korovin thinks that this socialist international law was born by the end of 
the second World War when other socialist states appeared beside the 
Soviet Union. The author does not deny that ‘‘the old rules [of general 
international law] frequently are applied in the mutual relations among 
the states of the socialist camp’’ (p. 41), but he fails to adduce any con- 
vincing examples of a new and distinct socialist law. When he mentions 
such socialist practices as treaties of mutual assistance, commercial co- 
operation, exchange of scientific information, ete., he refers to practices 
also known to the capitalist states. 

Having admitted the existence of one generally recognized international 
law equally binding on all states regardless of their economic systems, 
Professor Korovin is confronted with another scholastic difficulty, namely, 
the Marxist tenet that each law expresses the will of the class ruling in a 
given society. Which class, the capitalist or the proletariat, does express 
its will in this hybrid international law? He answers that both do and 
proceeds to define international law as: 


A eomplex of rules which regulate the relations among states, which 
states uphold, which develop through the process of international co- 
operation or struggle among states, and which serve the material and 
spiritual [sic/] needs of the states in the interest of the respective 
classes ruling in these states. (p. 42.) 


This lengthy and foggy definition will hardly help Soviet international 
lawyers. 

The final problem examined by Professor Korovin concerns sovereignty. 
Facing the classical Soviet definition of sovereignty as the condition of 
complete independence in the domestic and external affairs of the state, 
he says: ‘‘ . . . this ‘condition of independence’ does not in fact exist 
during the period of imperialism insofar as the majority of states and 
nationalities are concerned.’’ To avoid the difficulty of reconciling the 
Soviet definition of sovereignty with actual situations he substitutes the 
discussion of sovereignty of the nationality for that of state sovereignty, 
a subterfuge for which he has been duly criticized in other articles of the 
same series. He says: ‘‘Sovereignty is the right to independence, autonomy 
and supreme power.’’ (p. 43.) This right belongs to all nationalities, 
even those which are dependent and have no state of their own. Sover- 
eignty thus becomes a slogan of self-determination and loses its legal mean- 
ing as an attribute of statehood. 

Another Soviet Professor, S. B. Krylov, continues the discussion in the 
article, ‘‘A Contribution to the Discussion of Questions of the Theory of 
International Law’’ (issue No. 7, pp. 74-79, November, 1954). Professor 
Krylov does not waste his time on the question of the place of interna- 
tional law in the theory of basis and superstructure or on the nature of the 
new socialist international law. He seems to be mainly interested 
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in positive international law which is practiced, according to him, among 
states of the different or the same social regimes. He has the courage to 
say: ‘‘The assertion that international law is not practiced in the mutual 
relations among the capitalist states is an over-simplification of reality’’ 
(p. 74). Unlike Professor Korovin he makes the distinction between 
the sovereignty of the state and that of the nationality which may oppose 
each other in a multinational state or in a dependent territory. <A de- 
pendent nationality transforms its national sovereignty into state sover- 
eignty only when it is freed from foreign control and forms its own state 
(p. 76). 

He accepts the existence of two kinds of subjects of international law: 
states and dependent nationalities which are subjects of international law 
in their own right before even attaining the status of their own statehood 
(p. 76). He seems to grant to the latter subjects of international law 
only one right, namely, that of self-determination. He follows the general 
Soviet view in denying to the individual and to international organiza- 
tions the quality of subjects of international law, and says that states them- 
selves would be the subjects of international agreements concerning human 
rights, while the protected individuals would remain passive recipients of 
the benefits resulting from such agreements (p. 77). 

Professor Krylov submits interesting views concerning the sources of 
international law which he classifies as follows: 1. First and foremost, 
international treaties; 2. International customs; 3. Generally recognized 
principles of international law; 4. Decisions of international organizations, 
if they are truly binding decisions. 

He mentions as examples of the fourth source: the decisions (as dis- 
tinguished from recommendations) of the Security Council if adopted 
with the concurring votes of its permanent members; the rules of pro- 
cedure of the various organs of the United Nations and the specialized 
agencies, which rules are binding even on the minority which voted against 
their adoption, if the minority states made no express reservations; and 
the rules of procedure of the International Court of Justice which are 
obligatory for the judges and the states appearing before the Court (p. 
78). Professor Krylov firmly holds that these various international de- 
cisions represent ‘‘a distinct source of international law’’ (p. 79). 

Referring to the relation between international and municipal law he 
rejects the primacy of the former, and yet seems to accept it implicitly in 
the following sentence: 


However, an existing rule of international law (first of all a treaty 
rule which has been expressly accepted by a given state) may not be 
rejected by a state because it contradicts a rule of its domestic law. 
To say the opposite would mean to deny the legal force of international 
law. (p. 79.) 


A less-known lawyer, V. M. Shurshalov, in ‘‘Some Questions of the 
Theory of International Law’’ (issue No. 8, pp. 89-92, December, 1954), 
brings some common sense to this whole discussion and takes issue with 
Professor Korovin on two points: (1) that capitalist states cease to find 
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any use in international law; (2) that one should define the place of inter- 
national law within the Marxist theory of the basis and the superstructure. 
Concerning the first point he openly says: 


One can hardly agree to the full extent with this proposition of Pro- 
fessor E. A. Korovin. ... An absolute majority of the countries of the 
world are vitally interested in the observance of international law 
and in the co-operation of all states regardless of their social regimes 
... the rules [of international law] equally serve all states whatever 
their social system might be. (pp. 91-92.) 


No less sensible are his observations concerning the other point: 


Such a discussion diverts the attention of scholars from the important 
task of clarifying the nature of international law. . . . The debate 
concerning an autonomous basis of international law seems to us both 
purposeless and profitless from the point of view of the development 
of the doctrine of international law. (p. 91.) 


The article which probably represents the final views on the matter is 
the one written by V. V. Evgenyev under the title, ‘‘Subjects of Law, 
Sovereignty and Non-Interference in International Law’’ (issue No. 2, pp. 
75-84, March, 1955). The author says: ‘‘This article has been written on 
the basis of a corresponding chapter in the textbook of international law 
which the A. Ya. Vyshinsky Institute of Law of the Academy of Sciences 
of the U.S.S.R. is preparing.’’ Judged by this, and articles previously 
discussed, the fundamental doctrinal views have remained practically 
unchanged. ‘‘[The State] is the only subject of international law.’’ 
This initial assertion eliminates international organizations and indi- 
viduals from among the subjects: 


neither international organizations nor a fortiori physical per- 
sons are subjects of international law. Their inclusion among the sub- 
jects of international law would contradict the very nature of this 
law which is an inter-state law destined to regulate the relations 
among states on the basis of their sovereign equality. (p. 75.) 
However, the author concedes some sort of rights to international organiza- 
tions: 


The rights of any international organization are founded on agree- 
ments concluded among states and thus are derived from the rights 
of states. .. . International organizations function within the limits of 
their jurisdiction which is defined in their charter signed by the 
states which have founded the organization. (ibid.) 


This is true, but it would be no less true to say that private law corpora- 
tions derive their rights from the charters established by natural persons. 
Yet Soviet lawyers do not deny the existence of corporations as distinct 
juristic persons and subjects of municipal law. For instance, a collective 
farm is such a person under Soviet law, and its members (the peasants) 
are often warned not to confuse their own rights and properties with those 
of the collective farm. It is hard to understand why Soviet lawyers refuse 
to see an analogous relationship between the state-members and interna- 
tional organizations. The author writes, however: 
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This is why, for instance, one cannot accept at all as correct the 
Advisory Opinion of the International Court of Justice of April 
11th, 1949, which recognized the United Nations as a subject of inter- 


national law. (p. 76.) 


It is easier to understand why Soviet lawyers refuse to admit indi- 
viduals to be subjects of international law. One of the reasons lies in the 
very nature of the regime with its subordination of the individual to the 
state, and another may relate to the concept of an international guarantee 
of human rights. The author seems to make an allusion to the latter 
reason in the following sentence: 


The attempts of particular bourgeois authors to grant, under con- 
temporary circumstances, to physical persons the capacity of subjects 
of law aim at creating a doctrinal basis for the policy of interference 
in the domestic matters of other states, which policy the aggressive 
circles of the imperialist states support. Opposing the physical per- 
son to the state, these authors try to reduce the importance of the 
state, to limit its sovereign rights and to picture the relations between 
the state and its citizens in their international aspect as being the 
relations between equal subjects of law. (pp. 75-76.) 


The author denies the existence of any truly federal bourgeois states. 
This view is expressed also in other articles more specifically devoted to 
the United States (see below, p. 532). For a rather mysterious reason the 
Soviet lawyers have ranged themselves among the defenders of States’ 
rights against what they call the encroachments of the United States 
Federal Government, and greatly deplore the modern American trend to- 
wards an extension of Federal activities, not excluding the New Deal 


period : 


Such a bourgeois state as the United States, which continues to be 
called a federal one, is actually a unitary state, because it is founded 
on the administrative principle [of subdivision] but not on the na- 
tionality principle. . . . An analogous situation exists in other 
bourgeois federations. (p. 76.) 


The U.S.S.R. is the only true federal state: 


The Soviet Union as a whole and every Union Republic in particular 
are autonomous subjects of international law with all the rights and 
obligations towards other states which derive from this status... . 
Union Republics, as the Soviet Union as a whole, are truly sovereign 


states. (tbid.) 

Most Soviet lawyers, unlike Professor Korovin, distinguish between the 
two sovereignties: of the state and of the nationality. National sovereignty 
is a sort of an inchoate right which is realized through self-determination 
and becomes a perfect right when a nationality forms its own state and 
the sovereignty of the nationality merges with that of the national state. 
However, V. V. Evgenyev thinks that only a state may be the subject of 
international law, while 


. . a nation, which has not yet created its own independent state or 
seceded into such a state, may not be recognized as a subject of inter- 
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national law, because the lack of any public authority deprives this 
nationality of the capacity for contracting international obligations 
and guaranteeing their fulfillment. (p. 77.) 


After this statement, which contradicts Professor Krylov’s views, the 
author hastens to add a reservation to safeguard the practical Soviet need 
of supporting the anti-Western colonial movements: 


However it is impossible to deny to a nation recognition as a subject 
of international law, if this nation fights for the formation of its own 
state. One must bear in mind that the practical question of recogni- 
tion will arise only after the nation concerned acquires some features 
of the state and forms some sort of a definite organ (national com- 
mittee, etc.) which acts in this initial period on behalf of the nation 
and conducts, of course, the policy of the ruling class of that nation. 
(ibid. ) 

The author maintains the well-known Soviet thesis that state sovereignty 

represents the cornerstone of international law: 


State sovereignty is the independence of the state of any other state; 
this independence amounts to the right to decide freely and accord- 
ing to its own judgment all its domestic and foreign affairs without 
interference on the part of other states. State sovereignty embodies 
the right to self-determination, the latter being the right to decide 
freely all questions relating to the national fate without, however, 
infringing in any way upon the rights of other nations. A nation 
has the right to choose autonomy as a form of its statehood or enter 
with other nations into a federation or finally to secede completely, 
because each nation is sovereign and all nations are equal. Con- 
sequently state sovereignty in its modern sense is founded upon the 
sovereignty of the nation. (tbid.) 


However, state sovereignty is not understood as the right to do every- 
thing. Soviet lawyers re-introduce the old theory of auto-limitation with- 
out mentioning its original authors: 


The decisive importance of the principle of sovereignty for the de- 
velopment of inter-state relations does not at all carry with it the 
implication that the state is ‘‘absolutely sovereign’’ in its foreign 
relations and may act arbitrarily in relation to other states without 
paying any attention to the generally recognized principles of inter- 
national law and freely accepted international obligations. . . . Thus 
a limitation of sovereignty, if it is of a mutual and voluntary nature, 
is not only possible but indispensable, because without such limita- 
tion diplomatic, economic and cultural relations could not develop 
among states. (p. 78.) 


Although each state has the right to full sovereignty, not every state 
enjoys this status: 


In practice some states fully realize their rights, while the others 
sometimes are deprived of this capacity, because they are dependent 
to a higher or lesser degree on other states. In some eases this de- 
pendence is of a purely factual nature, if one state is compelled by 
its economic or political situation or by other reasons to make con- 
cessions out of its sovereign rights and to comply with the will of 
another state temporarily stronger. In these cases the dependence is 
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manifested in the acts of the dependent state which formally con- 

tinues to be considered as a sovereign state. (p. 79.) 
Forgetting the Soviet satellite states, the author detects the existence of 
such a dependence of fact in other quarters, and cites as examples the 
countries friendly to the United States, including Britain and France: 
ais . States which have consented to receive American assistance quickly 
lose their sovereign rights and independence and are leveled down to the 
position of vassals of American imperialism.’’ (p. 80.) 


The author quite correctly observes: respect for the sovereignty 
of all states and an unconditional observance of the principle of non- 
interference are the political foundations of a peaceful co-existence between 
the countries of socialism and those of capitalism.’’ (p. 81.) He points 
to the fact that it was the French Revolution which first proclaimed the 
principle of non-interference, and adds that the same Revolution was 
quick in repudiating this principle in its own external actions. Although 
the record of the Bolshevik Revolution and regime is no better, he holds 
only the United States and other capitalist Powers responsible for inter- 
fering in the affairs of other states. Without realizing that he is talking 
about authors who are not alive, he accuses L. Oppenheim, whom he be- 
lieves to be responsible for the new editions of his textbook, and C. C. 
Hyde of ‘‘justifying the refusal of the ruling upper circles of the im- 
perialist states to abide by the traditional and generally recognized 
principles of international law and in particular that of non-interference in 
the domestic matters of other states.’’ (p. 84.) But even a doctrinal 
article on international problems would not be complete without its share 
of anti-Western and, in particular, anti-American abuse. One may quote 
another sentence from the same article which had hardly if any connection 
with the author’s main argument: ‘‘American imperialists unleashed a 
cruel war against the freedom-loving Korean nation ... and used the 
vilest and most abject means of mass destruction of human beings: the 
bacteriological weapon....’’ (p. 83.) 

Another article of the same series appeared in issue No. 1 for February, 
1955. Written by L. A. Modzhoryan under the title: ‘‘The Notion of 
Sovereignty in International Law’’ (pp. 68-76), it begins by accusing 
American, French and Belgian lawyers of deliberately attempting to sub- 
vert the independence of states for the benefit of American imperialism 
through their revision of the traditional concept of sovereignty. The 
author makes the same distinction between state and national sovereignty 
as V. V. Evgenyev has done and continues: 


The struggle of nationalities for the realization of their national 
sovereignty does not need to take the form of a struggle for an in- 


dependent state, i.¢e., for state sovereignty ... a nationality may just 
as well express the wish to be included in a multinational state as a 
member of a federation or as an autonomous unit. (p. 70.) 


If one remembers that the Soviet Union is, according to Soviet lawyers, 
the only existing true federation, he will see the point of the observation 
concerning the alternatives to an independent state. The U.S.S.R. has 
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not only solved ‘‘satisfactorily’’ the problem of self-determination for 
her numerous component nationalities, but might be willing in the future 
to offer the same alternative to other ethnic groups which the Russian 
Communists might intend to include within the frontiers of the Soviet 
state. 

Soviet writers must have a Freudian sense of freedom from any guilt 
complex. This particular author innocently quotes Robespierre: ‘‘ People 
who oppress even only one nation are the enemies of all nations’’ (p. 71), 
and Lenin, who defined in October, 1917, a just and democratic peace as 
being ‘‘a peace without annexations (7.e., without conquest of foreign ter- 
ritories and forcible annexation of foreign nationalities) and without con- 
tributions’’ (p. 72). Judged by the Soviet insistence on annexations and 
reparations during the last sixteen years, Soviet policy has not been too 
faithful to these Leninist ideas. As though forgetting the existence of 
the satellite countries, the author goes on with his excerpts. After 
quoting the following promise from the Yalta Declaration on liberated 
Europe, ‘‘the restoration of sovereign rights and self-government to those 
peoples which have been forcibly deprived of them by the aggressor na- 
tions’’ (p. 73), he comments: ‘‘History proves that oppressed nations 
always rise up sooner or later against the foreign yoke.’’ (p. 75.) Think- 
ing of the Western Powers but of course not of the U.S.S.R., he writes: 
‘Widely spreading is the imperialist practice of installing puppet govern- 
ments, creating puppet states, initiating civil wars and organizing military 
interventions....’’ (p. 74.) 

This author, like his colleagues, approvingly mentions the five prin- 
ciples which India and the People’s Republic of China adopted in June, 
1954: ‘*1. Mutual respect for territorial integrity and sovereignty ; 2. Non- 
aggression; 3. Non-interference in the domestic affairs of one another; 
4. Equality and mutual benefits; 5. Peaceful co-existence.’’ (p. 76.) 
Peaceful co-existence could certainly last on the basis of respect for these 
five principles, if only a sixth one were added: strict reciprocity. 


2. THe GENEVA CONVENTIONS 


Issue No. 7 carries an article by A. Latyshev on ‘‘The Geneva Conven- 
tions of 1949 concerning the Protection of War Victims’’ (pp. 121-125). 
It was written because of the ratification of the four Geneva Conventions 
on April 17, 1954, by the Presidium of the Supreme Soviet of the U.S.S.R. 
It is interesting to note these features of the conventions which the Soviet 
commentator deems to deserve especially favorable mention: 

1. The inclusion by the Third Convention within the category of war 
prisoners of ‘‘personnel of partisan detachments and of organized re- 
sistance movements operating on their own territory, even if the latter 
were occupied, or outside of that territory,’’ and ‘‘crews of commercial 
vessels and civil aircraft, personnel of labor battalions and services, and 
personnel of the regular armed forces, who owe their allegiance to govern- 
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ments or authorities which are not recognized by the state which has taken 
them prisoners of war.’’ (p. 122.) 

2. The protection afforded to the civilian population of the belligerent 
countries by the Fourth Convention, including the prohibition of murder, 
torture and cruelty, expulsion of civilians from occupied territory, and 
of any aimless destruction of property in the occupied territory. (ibid.) 

3. The prohibition by the Geneva Conventions of any discrimination 
because of the race, color, nationality, language, political or religious 
beliefs, social origin or material position of the persons protected by the 
conventions. (tbid.) 

4. The extension of the benefits of the conventions to persons involved 
in civil and colonial wars. ‘‘This provision is new not only for the Geneva 
Conventions but also for international law as a whole. . . . International 
law heretofore did not contain any rules concerning the conduct of civil 
or colonial warfare. This question was usually considered as being in- 
eluded within the exclusive jurisdiction of the states concerned.’’ (p. 123.) 

5. The applicability of the conventions to any hostilities between the 
contracting parties, even if one of them should deny the existence of a 
state of war (p. 123). 

6. The applicability of the conventions in the mutual relations of the 
contracting parties if one of the belligerents is not a party to the conven- 
tions, and in the case where one of the belligerents is not a contracting 
party but applies the provisions of the conventions (pp. 123-124). 

7. The applicability of the conventions to a territory occupied without 
any armed resistance (p. 124). 

The Soviet commentator is critical of other features of the conventions, 
namely : 

1. That a person suspected of hostile activities against the occupying 
Power may be deprived of the benefits of the Fourth Convention (p. 124). 

2. That a belligerent Power may ask a third state or an impartial 
humanitarian agency to take over the functions of the Protecting Power if 
the enemy citizens are not protected by any third Power selected by their 
own state. The commentator objects to the selection of a Protecting 
Power or agency without the assent of the enemy state concerned. (tbid.) 

3. That a contracting party may be freed from its obligations upon the 
transfer of the persons protected by the Third Convention to a third 
Power, party to the convention. The Soviet lawyer objects that such per- 
sons may be transferred to a third state without the assent of their own 
country. (tbid.) 

4. ‘‘Article 85 of the Third Convention contains a provision which 
concedes to war criminals taken prisoners of war the same privileges and 
benefits which are reserved for other prisoners of war. This provision 
undoubtedly depreciates the humanitarian value of the Convention on 
Prisoners of War and may be significantly used for protecting war 
eriminals.’’ (pp. 124-125.) 

The Soviet Union made reservations at the times of signature and ratifica- 
tion of the Geneva Conventions concerning all the above four points. 
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The author notes with visible satisfaction that ‘‘A number of par- 
ticipants in the North Atlantic Bloc (The U.S.A., Australia, Canada and 
some others) have not yet ratified these conventions.’’ (p. 125.) * 


3. THe GENocIDE CONVENTION 


Another article in the same issue, ‘‘Convention on the Prevention and 
Punishment of the Crime of Genocide,’’ by S. Volodin (pp. 125-128), 
celebrates the ratification of the said convention by the Presidium of the 
Supreme Soviet on March 18, 1954. This ratification was probably made 
easier by a gap in the definition of genocide provided by the convention. 
The latter does not mention mass deportations and mass internments in 
forced labor camps as a means of obliterating the identity of a national 
group. However those are the favorite methods used by the Soviet au- 
thorities which have dispersed throughout their vast territory several 
small national groups, to mention the Crimean Tartars and quite a few 
Caucasian ethnic groups (this is not a secret, because such mass deporta- 
tions had been duly and publicly acknowledged by the U.S.S.R. in 1945 
before the Genocide Convention was ever drafted). It is also known that 
a large fraction of the Baltic intelligentsia were deported to deprive 
their respective nations of cultural leadership. 

The ratification of the convention does not mean at all that the Soviet 
Union would be prepared to accept an international criminal jurisdiction 
for the trial of genocide criminals. The Soviet author says: 


... the prevention and punishment of genocide should remain within 
the realm of national legislation and should not be left to some sort 
of a vague ‘‘international criminal law’’ and ‘‘international criminal 
justice’’ about which American diplomats have recently prattled 
much in the United Nations. (p. 126.) 


One may disagree with the Soviet writer and entertain on this score some 
doubts concerning the efficacy of the convention. Would the courts of a 
state, whose very government would probably be the organizer of the 
genocide, dare to take any action unless the responsible government were 
overturned either by a revolution or by a foreign war? This prospect 
seems to offer little consolation to the prospective victims of a new genocide. 
The U.S.S.R. has accepted the Genocide Convention as usual with the 
reservation declining the jurisdiction of the International Court of Justice 
in the disputes which might arise out of its interpretation or application. 
Like his colleague, S. Volodin notes rather with satisfaction that the 
United States will not ratify the Genocide Convention (pp. 127-128). 


4. TERRITORIAL WATERS 


Professor V. N. Durdenevsky publishes in issue No. 7 (pp. 141-142) 
the review of a new book entitled: Problem of Territorial Waters in In- 
ternational Law, by A. N. Nikolayev (Moscow, 1954).* | The reviewer thinks 

* The United States deposited its instrument of ratification on Aug. 2, 1955. 

1 Reviewed below, p. 592. 
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that the problem is of great present importance if only because ‘‘there have 
been during the last four years 336 cases of violations by American war- 
ships of the territorial waters of China alone, without mentioning those 
committed to the prejudice of other countries, for instance the Latin 
American.’’ (p. 141.) A. N. Nikolayev defines territorial waters as fol- 
lows: ‘‘A maritime belt of a definite width along the coast of the state, this 
belt being a part of the state’s territory and being subject to its sover- 
eignty.’’ Soviet territorial waters are socialist (state) property. Pro- 
fessor Durdenevsky thinks that: 


Territorial waters have basically a dual significance for the coastal 
state: economic, as a source of maritime resources and as the route of 
navigation, and military, as a defensive maritime belt against hostile 
actions coming from the sea. (p. 141.) 
A. N. Nikolayev presents as follows the problem of the width of territorial 
waters: 


The width of the territorial waters varies from country to country 
because of different local conditions. International law does not 
define the maximum of the width; the questions of the width and the 
regime of territorial waters belong to the jurisdiction of the coastal 
state itself which determines them in accordance with its own national 
interests and the requirements of maritime navigation. (Quoted on 
pp. 141-142.) 

Both the author and the reviewer agree that foreign warships may enter 
territorial waters only by permission of the coastal state, except ‘‘for 
generally recognized seaways’’ (they have especially in mind the straits of 
importance to Soviet navigation, and the reviewer expressly mentions the 
Danish Straits). They both also agree that the Caspian Sea ‘‘is a Soviet 
and Iranian Sea,’’ meaning that it is divided into two zones placed under 
the sovereignty of the one or the other coastal state. ‘‘F lights [of foreign 
planes] over the Soviet or the Iranian zones may take place only with the 
assent of the country concerned.’’ (p. 142.) 

The author of the book upholds the thesis of the absolute sovereignty of 
the coastal state, but the reviewer disagrees with him, claiming that Soviet 
doctrine and practice have never supported this extensive interpretation: 


A state may accept some limitations of its rights over the territorial 
waters because of reciprocity or for any other serious reasons. The 
U.S.S.R. has done it, agreeing for instance with other states not to 
proceed with the health inspection of ships which merely pass through 
their territorial waters and do not stop in their ports or by their shores. 
(p. 142.) 

5. ACQUISITION OF TERRITORY 


An article in the following issue, No. 8, treats another problem of state 
territory—‘‘Some Problems of Territory in International Law,’’ by S. V. 
Molodtsov (pp. 63-72). This article is said to reflect the concepts which 
will be developed in the corresponding chapter of the new textbook. 
After a very superficial and obviously unfavorable report on Western 
theories relating to territory, the author turns his attention to the Soviet 
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views and reminds his readers of the Decree of the Second All Russian 
Congress of the Soviets which rejected on November 8, 1917, in the most 
solemn words any annexations or subjugations of alien nationalities. He 
claims that the Soviet Union has always remained faithful to the Decree 
because she has always respected the principle of self-determination (p. 
67). Then he proceeds to prove his claim by giving several examples of 
Soviet refusal to annex foreign populations: 


For instance, in consequence of the free national decision which was 
expressed in the unanimous acts of the supreme legislatures of 
Estonia, Latvia and Lithuania, these three states in 1940 joined the 
U.S.S.R. as sovereign and equal Soviet Socialist Republics. . . . In 
1939 in accordance with the will of the population concerned which 
had been expressed in a free popular vote, Western Ukraine and 
Western Byelorussia, previously detached illegally by the Polish land- 
lords, joined respectively the Ukrainian and the Byelorussian Soviet 
Socialist Republics. Taking into consideration the freely expressed 
will of the population of the Sub-Carpathian Ukraine, the Soviet 
Union and Czechoslovakia concluded in 1945 a treaty by virtue of 
which this territory was included in the Ukrainian Soviet Socialist 
Republic. (p. 68.) 
Thus the ‘‘free’’ decisions of the populations neatly cover all the Soviet 
annexations in Europe, except for the Rumanian and Finnish territories 
which the author forgot to mention. The cession of the Sub-Carpathian 
Ukraine may additionally be ‘‘explained’’ by another interesting view: 


International law and practice of states allow for the sale or cession of 
territory if it takes place in the interest of the consolidation of peace- 
ful and friendly relations between states. (p. 69.) 


This view may apply to the ‘‘friendly’’ relations in 1945 between a weak 
Czechoslovakia and a powerful U.S.S.R. 

Forgetting about the Soviet base in Finland, which only now is to be 
evacuated, the author observes: 


The establishment of military bases on foreign territories is a gross 
violation of international law, a practice of the United States which 
seriously threatens the peace of the world. 


For the territories annexed by the U.S.S.R. without any pretext of 
popular votes he finds other explanations: 


International recognition, expressed in the most important interna- 
tional agreements, was granted to such settlement of the territorial 
problems as the restitution of territories to which a state had historical 
rights and which were unjustly detached from it. ... Thus the Crimean 
Agreement of 1945 restored to the U.S.S.R. Southern Sakhalin (with 
the adjacent islands) and the Kurile Islands which had been dis- 
covered and occupied by Russia which had administered them until 
1875 |sic!].... The settlement of territorial problems after the Second 
World War aimed at the liquidation of all opportunities which the 
aggressive Powers could otherwise have to renew their aggressions. 
This was the reason, for instance, for the decision to liquidate East 
Prussia, this century-old outpost for aggressions against neighboring 
countries, and to grant to the U.S.S.R. the city of Kaliningrad 
(Koenigsberg) and the adjoining district. . . . (pp. 69-70.) 
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All these annexations are qualified by the author as so many proofs of 
Soviet fidelity to the principle of national self-determination. 


6. DEFINITION OF AGGRESSION 


K. A. Baginyan comments in his article, ‘‘The Question of the Definition 
of Aggression’’ (issue No. 1, 1955, pp. 59-67), on the Soviet proposal sub- 
mitted in August, 1953, to the United Nations, and repeats the well-known 
arguments in its favor. But some of his remarks are worth while quoting: 


According to the Soviet definition of aggression only states, 7.e., sub- 
jects of international law, may become aggressors or victims of ag- 
gression. The concept of aggression does not apply to domestic con- 
flicts and civil wars which are fought between various groups and 
parties within the frontiers of one and the same state. Internal con- 
flicts and civil wars belong to the domestic affairs of states. 

(p. 61.) 


This reservation leaves room for all sorts of interpretations in the case of 
nations divided into two distinct political units, like Korea, Germany and 
Vietnam. 

This author, like his colleagues, is free of any guilt complex and, 
despite the record of Communist activities, innocently writes: 


According to the Soviet definition of aggression a state will be re- 
sponsible for an indirect aggression if it commits one of the following 
acts: 1. promotion of subversive activities against another state (ter- 
roristie acts, diversion, etc.) ; 2. promoting the outbreak of a civil war 
on the territory of another state; 3. providing help to an internal 
revolution which takes place in another state or encouraging another 
state to resume an aggressive policy. These acts represent violations 
of the most important principle of international law, the principle of 
non-interference in the domestic affairs of other states. (p. 63.) 


The author explains the meaning of economic aggression as follows: 


Economie aggression is one of the forms of direct aggression. . . . It 
consists in the exploitation by one state of existing economic dif- 
ficulties, or those artificially created by it, of other States which are 
economically and militarily weaker, in order to impose unequal and 
enslaving commercial treaties and agreements or sterile loans and 
credits which infringe upon the sovereignty and the economic inde- 
pendence of the recipient states and represent a threat to their 
economic life. Economic aggression also consists in those acts which 
hinder other states in the exploitation of their own natural resources 
or the nationalization of these resources, and in economic blockade. 
(p. 65.) 
7. ATTITUDE TOWARDS THE UNITED STATES 


The United States continued to be la béte noire of the Soviet press, in- 
cluding their leading law review. After two years of the new post-Stalinist 
foreign policy of reducing international tension, one could not yet detect 
any trace of relaxation in the anti-American campaign intended for 
domestic consumption. One may stop to consider one of the articles, 
entitled ‘‘The American Interpretation of International Law—An Expres- 
sion of International Lawlessness’’ (issue No. 6, October, 1954, pp. 45-49), 
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because it is ‘‘dedicated’’ to American international lawyers and is written 
by an Austrian, Professor Heinrich Brandweiner. He comments on the 
report of a committee of the American Society of International Law con- 
cerning the applicability of laws of war to enforcement actions of the United 
Nations.” He mainly quotes (p. 45) the following conclusion from the 
report: 

. . the United Nations should not feel bound by all the laws of 
war, but should select such of the laws of war as may seem to fit its 
purposes (e.g., prisoners of war, belligerent occupation), adding such 
others as may be needed, and rejecting those which seem incompatible 
with its purposes. We think it beyond doubt that the United Nations, 
representing practically all the nations of the earth, has the right to 
make such decisions. 


The commentator hastens to attribute to the authors of the report the most 
sinister intentions: 
This monstrous proposition of the leading American international 
lawyers should not remain unanswered, because the acceptance of the 
conclusions of the report would result in the situation where the 
United Nations would be entitled, while applying armed force, to use 
any weapons and methods of warfare and to refuse to abide by any 
rules of international law. . . . The report was prepared at a time 
when the armed forces of the United States, acting under the flag 
of the United Nations, were committing monstrous war crimes in 
Korea.* We are not mistaken in believing that these crimes were the 
very reason for the publication of this type of a report. (ibid.) 
Professor Brandweiner considers that the Hague Convention of 1907 on 
Land Warfare forms a part of customary international law and is also 
binding on the United Nations. He adduces one argument worth con- 
sidering, namely, that ‘‘ ... an aggressor, who would know in advance 
that these rules would not be applied to him, would act in consequence. 
This would result in an unheard-of savagery of warfare.’’ (p. 47.) 
He adds that the Charter of the United Nations and the Statute of the 
International Court of Justice are founded on respect for generally recog- 
nized international law unless some of its rules were expressly modified 
by the Charter (ibid.). He denies that the use of force by the United 
Nations is of a different nature than its application in other cases. The 
United Nations should be bound by the customary rules of warfare. 
exactly as a victim of aggression acting in self-defense by virtue of 
Article 51 of the Charter would be obliged to observe the same rules in 
fighting the aggressor. He adds a typical Soviet argument, namely, that 
an alleged coercive action of the United Nations may be illegally under- 
taken as was the case in Korea. In such an event: 


. . . these states, which pretend to be covered by their claim of apply- 
ing measures of coercion on behalf of the United Nations, are them- 
selves aggressors, while the state, against whom these military acts 


2 Report of Committee on Study of Legal Problems of the United Nztions, Procced- 
ings of the Society, 1952, pp. 216-220. 

*See Report of Commission of International Association of Democratic Lawyers on 
**U. S. Crimes in Korea,’’ dated Peking, March 31, 1952. Dr. Brandweiner was 
President of the Commission. 


534 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


are directed, is a victim of attack. In this case the latter state has 
the right to individual and collective self-defense according to Article 
51 of the Charter. (pp. 47-48.) 


The author accuses the Society’s committee of treating the United 
Nations as some sort of a world government and its enforcement actions 
as comparable to those which are undertaken in a civil war: 


This point of view is completely at variance with the basic concept 
of international security and the principle of national sovereignty 
which is the foundation of the Charter and without which interna- 
tional law could not exist. This position covers up the denial of any 
international obligations of the United States towards other states of 
the world. .. . The report reveals the political motives of those who 
have ordered its drafting, because it gives a clear answer to the ques- 
tion: ‘‘Cui bono?’’. . . . American international law doctrine tries to 
exclude in advance the applicability of the Niirnberg principles to 
those who are guilty of war crimes committed in Korea and North 
China. At the same time the report of the committee provides the 
United States with the legal excuse for applying atomic weapons and 
other means of mass destruction everywhere where it would suit it. 
(pp. 48-49.) 


The author adds that this latter prospect was made possible by the Uniting 
for Peace Resolution which ‘‘illegally’’ transferred the powers of the 
Security Council to the General Assembly. 


One must add that American international law doctrine increasingly 
attempts to deny that international law forbids foreign intervention in 
civil wars. .. . Philip Jessup for instance takes this position in his 
book on contemporary international law. . . . After all this it is not 
difficult to understand that the United States expects thus to acquire 
the opportunity to have recourse anywhere to military intervention 
by any weapons and methods, if it would suit its political purposes, 
and would claim not to be bound by any rules of the law of war. 
This is why the report of the American lawyers acquires a practical 
rather than a theoretical meaning. (p. 49.) 


Professor Brandweiner, the Soviet review or anyone else may disagree 
with the report; actually some of his legal arguments are worth examining. 
But neither he nor the Soviet editors have helped in reducing international 
tension and distrust by attempting to cast suspicion on the honesty of 
their Western colleagues. 


EDITORIAL COMMENT 


THE STATE TREATY WITH AUSTRIA 


By the signature of the State Treaty with Austria in the Belvedere 
Palace at Vienna on May 15, 1955, the pledge given by the ‘‘Big Three”’ 
in the Moscow Declaration of November 1, 1943, has finally been redeemed. 
It was a long and hard road which led to this treaty. Nearly three hun- 
dred fruitless negotiation sessions had been held since 1946, although a 
draft treaty had been ready since 1949. The Berlin Conference, held at 
the beginning of 1954, led to a new deadlock, due to the insistence by the 
Soviet Union on continued occupation. The situation looked rather 
gloomy.’ At the Berlin Conference Mr. Molotov had asked for a new 
article, providing effective measures against ‘‘anschluss’’ and prohibiting 
Austria from entering any coalition or military alliance with any state 
which had fought Hitlerite Germany. 

It was the Austrian Government, bent as always on making use of any 
chance, which took the initiative. Chancellor Julius Raab visited Wash- 
ington from November 22 to 26, 1954, where he was received in a friendly 
manner,” and also had talks with Great Britain and France. After a 
corresponding declaration by Mr. Molotov in Moscow and preliminary 
negotiations with the Austrian Ambassador in Moscow, the Soviet Union 
invited the Austrian Chancellor on March 24, 1955, to come to Moscow. 
There Soviet-Austrian negotiations took place, and on April 15, 1955, a 
Soviet-Austrian understanding * was signed in the Kremlin. A Soviet 
note of April 19, 1955,* proposed to the West a Foreign Ministers’ meeting 
in Vienna for the purpose of signing the treaty. The West wanted first 
a conference of ambassadors and the Soviet Union agreed. This confer- 
ence took place in Vienna from May 1 to 13, 1955, and was followed on 
May 15 by the signature of the treaty by the five Foreign Ministers. The 
treaty went into force on July 27, 1955, upon completion of ratification 
by the five signatories. 

The treaty ® consists of a preamble and nine parts in thirty-eight ar- 
ticles.° There can be no doubt that the terms of this treaty are much more 
favorable to Austria than those of the draft treaty, for it embodies the 
Soviet concessions contained in the Soviet-Austrian understanding of April 


1See this writer’s editorial, ‘‘Infelix Austria,’’ 48 A.J.I.L. 453-458 (1954). 

2See text of U. S.-Austrian Statement in New York Times, Nov. 27, 1954, p. 3. 
The United States recognized the ‘‘courage, resourcefulness and fortitude of the Aus- 
trian Government and its people.’’ 

8 Text in Sen. Exec. G, 84th Cong., Ist Sess., p. 40; Supplement to this JOURNAL, p. 
191 below. 

4 Text in 32 Dept. of State Bulletin 734 (1955); New York Times, April 20, 1955, 
p. 4. 

5 Official English text in Sen. Exec. G, 84th Cong., Ist Sess., reprinted in Supplement 
to this JouRNAL, below, p. 162; see also New York Times, May 16, 1955, pp. 6-8. 

¢The draft treaty had fifty-nine articles. 
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15, 1955. At the Ambassador’s Conference in Vienna the Soviet Union 
wanted, first, the terms of the draft treaty to stand, the Soviet concessions 
to be contained in a bilateral Soviet-Austrian Protocol. But she accepted 
the American compromise proposal to leave the old text of Article 35 of 
the draft treaty * and to include the Soviet concessions in Annex II. At 
the same time, Article 36 of the treaty declares the Annexes to be integral 
parts of the treaty. Two further concessions were made during the Am- 
bassador’s Conference in Vienna: dropping of Article 16 of the draft 
treaty ®* and of other articles and eliminating from Article 17 the limita- 
tion by which the size of the Austrian Army was fixed at 53,000 men. 
Finally, the Foreign Ministers themselves, at Austria’s request, eliminated 
the partial war-guilt ® clause from the preamble. 

The treaty is a bilateral treaty between Austria and the four Oceupy- 
ing Powers. The latter are referred to as the ‘‘Allied and Associated 
Powers.’’ But whereas this formula, used in the peace treaties concluded 
after the first World War, meant by ‘‘ Associated Powers’’ the United 
States, it now means probably the Soviet Union. The treaty contains an 
accession clause.’® It is in four equally authentic texts: Russian, English, 
French and German, in that order. 

From an Austrian point of view, the very heart of the treaty is Article 
20 on evacuation. With the coming into force of the treaty, the Four- 
Power Agreement on Control of June 28, 1946, terminated and the Inter- 
Allied Command ceased to exercise any functions with regard to the ad- 
ministration of the City of Vienna. Upon completion of withdrawal of 
the occupation troops from Austria the agreement on zones of occupation 
shall terminate. These forces shall be withdrawn from Austria within 
ninety days of the coming into force of the treaty and, ‘‘in so far as pos- 
sible, not later than December 31, 1955.’ 

Thus, after seven years of annexation by Hitlerite Germany and ten 
years of occupation by Hitler’s conquerors, Austria is re-established as a 
sovereign, independent and democratic state. This re-establishment is 
recognized by the Allied and Associated Powers, which declare that ‘‘they 
will respect the independence and territorial integrity of Austria.’’** The 
frontiers of Austria are the same as those existing on January 1, 1938.” 
By Article 11 Austria undertakes to recognize the Peace Treaties with 
Italy, Rumania, Bulgaria, Hungary, Finland and Japan, and a peace 
treaty which might be concluded with Germany. 

Austria’s sovereignty is limited by her obligations concerning the pro- 
tection of human rights, by the guarantee of a democratic government, and 
her obligations concerning the protection of the rights of the Slovene and 
Croat minorities in Carinthia, Burgenland and Styria.** It is highly in- 


7 Now Art. 22 of the treaty. 

8 Art. 16 dealt with the ‘‘voluntary repatriation of displaced persons within Austrian 
territory,’’ an article which might have endangered many refugees in Austria from be- 
hind the Iron Curtain. Text of this article in New York Times, May 4, 1955, p. 12. 

® Original text in New York Times, May 15, 1955, p. 13. 

10 Art. 37. 11 Arts. 1 and 2. 

12 Art. 5. 13 Arts. 6, 7, 8. 
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teresting to see that, in spite of the disappearance of the minorities treaties 
concluded after the first World War and in spite of the silence on this 
problem in the earlier peace treaties, the international protection of min- 
orities again has its place here, as in the Understanding on Trieste. 

Under Article 9 of the treaty, Austria is bound to destroy all Nazi 
organizations. There are, further, two special clauses concerning Austrian 
legislation: Austria is bound to continue and maintain Austrian laws en- 
acted since May 1, 1945, aimed at the liquidation of the remnants of the 
Nazi regime, and to maintain the Austrian law of April 3, 1919, concerning 
the House of Hapsburg-Lorraine.** Article 4 contains the prohibition of 
‘‘anschluss’’ with ‘‘Germany,’’ which probably means the present Federal 
Republic of Germany as well as a possible reunited Germany. This pro- 
hibition is much more detailed than the corresponding Article 88 of the 
Versailles Treaty and Article 80 of the St. Germain Treaty. 

The treaty imposes no limitations on the size of the future Austrian 
Army. But there are two types of restrictions: first, with respect to the 
prohibition of certain weapons, and duties as to the disposal of war 
matériel of Allied and German origin.’® It is interesting to note that 
Austria shall not acquire or possess any war matériel of German manufac- 
ture, origin or design, nor manufacture war matériel of German design; ** 
and shall not acquire or manufacture civil aircraft of German or Japanese 
design.*® Second, certain persons’? are not permitted to serve in the 
Austrian armed forces. Austrian prisoners of war shall be repatriated 
as soon as possible.** Allied war graves in Austria will be respected, pre- 
served and maintained by Austria, as well as ‘‘the memorials to the 
military glory of the armies which fought on Austrian territory against 
Hitlerite Germany.’’*® Each of the military clauses remains in force 
until modified in whole or in part by agreement between the Allied and 
Associated Powers and Austria, or, after Austria’s membership in the 
United Nations, by agreement between the Security Council and Austria.*° 

The latter clause leads us to remark that the Allied and Associated Powers 
promise in the preamble ‘‘to support Austria’s application for admission 
to the United Nations organization.’’ Austria will, no doubt, apply very 
soon for admission and, under the treaty, there is little doubt that she will 
be admitted. Will Austria’s admission break the deadlock as to the many 
other states which have been waiting in vain for years to be admitted? 

It will also be interesting to see whether Austria as a permanently neu- 
tral state will be granted a special legal position as a Member of the United 
Nations. For there is a further important limitation of Austria’s sov- 
ereignty: her permanent neutrality. In Moscow the Austrian Delegation 
gave assurances that 


14 Art. 10. The Austrian Chancellor, it was reported, regretted this article as a 
‘*superfluous limitation of Austrian sovereignty.’’ 


15 Arts. 13 and 14. 15a Art, 14. 
16 Art. 16. 

17 Art. 12; it is, in general, an anti-Nazi article. 

18 Art. 18. 19 Art. 19. 


20 Art. 17. 
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the Austrian Republic intends not to join any military alliances or 
permit military bases on her territory, and will pursue a policy of 
independence in regard to all States. 


The treaty contains nothing on Austria’s permanent neutrality. In 
Vienna Mr. Molotov proposed that the four Powers ‘‘shall respect and ob- 
serve a statement of Austria’s permanent neutrality of the kind observed 
by Switzerland.’’ The West had no objection in principle, but preferred 
to await the form and text of this Austrian declaration. Austria will soon 
enact a constitutional law declaring Austria’s ‘‘ perpetual neutrality’’ and 
will inform all states of this declaration and request its recognition. Aus- 
trian permanent neutrality will, therefore, be created by municipal law, 
although in consequence of the Soviet-Austrian understanding. But Aus- 
tria will then ask for international recognition and guarantee of her per- 
manent neutrality and of the inviolability of her territory. 

As to the economic clauses of the treaty, Austria’s status as a liberated 
country is shown by the fact that no reparations are asked,** and Austrian 
property in Germany is to be returned; ** equally, all Austrian property 
in Allied territory is to be returned. Only Yugoslavia shall have the right 
to seize, retain, or liquidate Austrian property, rights and interests within 
her territory.** But Austria is now negotiating with Yugoslavia for a 
return of Austrian assets. Whereas Article 22 (Article 35 of the draft 
treaty) is as it was, Annex II contains the Soviet concessions; the de- 
tails are not mentioned there, but only in the Soviet-Austrian understand- 
ing. Austria will not only regain the other ‘‘German assets in Austria,’’ 
but also her oilfields and the Danube Shipping Company. This means 
much to Austria not only economically, but also has the important political 
consequence that there will be no ‘‘Soviet enclaves’’ in independent Aus- 
tria. With respect to these returned assets Austria is only limited by Ar- 
ticle 22, paragraph 13: she is not allowed to pass to foreign ownership 
rights and properties connected with the concessions regarding extraction 
and exploitation of oil; and, further, ‘‘none of the properties transferred 
as former German assets shall be returned to ownership of German juridi- 
eal persons or where the value exceeds 260,000 shillings (ten thousand 
dollars) to the ownership of German natural persons.”’ 

Austria, on the other hand, waives all claims against Germany (except 
the return of Austrian property), and renounces all claims against the Al- 
lies; property of any of the United Nations in Austria must be restored.** 
The property of minority groups in Austria, who have suffered from racial 
or other persecution since March 13, 1938, is to be restored.*®* Pending the 
conclusion of commercial treaties, Austria, during a period of eighteen 
months from the coming into force of the treaty, must not discriminate 
against any of the United Nations and must grant them national and most- 
favored-nations treatment, but only on the condition of reciprocity. Aus- 
tria shall grant to no country exclusive or preferential rights with regard 


a 22 Art. 23. 
24 Arts. 23, 24, 25. 


21 Art. 2 
23 Art. 27. 
25 Art. 26. 
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to the operation of commercial aircraft in international traffic.” Naviga- 
tion on the Danube shall be free for national vessels and goods of all 
states." 

The clauses concerning the interpretation of the treaty and the settle- 
ment of disputes contain no reference to the International Court of Jus- 
tice. There is, first, the organ of the four ‘‘ Heads of Mission’’ of the for- 
mer Occupying Powers. Under Article 34, these Heads of Mission, acting 
in concert, will, for a period not to exceed eighteen months from the coming 
into force of the treaty, ‘‘represent the Allied and Associated Powers in 
dealing with the Government of Austria in all matters concerning the ex- 
ecution and interpretation of the Treaty’’ and will ‘‘give guidance, tech- 
nical advice and clarification.’’ The Heads of Mission also have other 
functions, not limited to eighteen months, under other articles. According 
to Article 35, any dispute as to execution or interpretation of the treaty, 
where not otherwise provided for, and which is not settled by direct dip- 
lomatie negotiations, shall be referred to the Heads of Mission. If the lat- 
ter do not resolve the dispute within two months, the dispute shall, unless 
another procedure is mutually agreed upon, be referred, at the request of 
either party, to a Commission of Three, whose decision is binding. The 
Commission consists of one representative of each party and a third mem- 
ber of a third country, selected by mutual agreement. In case of non- 
agreement within a month, either party may request the Secretary General 
of the United Nations to make the appointment. In case property, rights 
or interests of minority groups are heirless or unclaimed, the Austrian 
Government, under Article 26, shall transfer these properties to agencies 
or organizations to be designated by the Heads of Mission by agreement 
with the Austrian Government. Any dispute concerning United Nations 
property in Austria (Article 25) shall, under Article 30, be referred to 
a Conciliation Commission of two members. If within three months no 
agreement has been reached, either government may ask for the addition 
of a third member selected by mutual agreement. If no such agreement 
ean be reached within two months, the appointment will be made, at the 
request of either party, by the Heads of Mission. If the latter cannot agree 
within one month, the Secretary General of the United Nations may be 
requested by either party to make the appointment. 

Whereas all agreements on West Germany, including the latest Paris 
Agreements, are (because of the remaining problems of a German peace 
treaty, Germany’s frontiers and her reunification) provisional only, the 
State Treaty with Austria gives the impression of a treaty destined to form 
the basis of the international position of Austria for a long time to come. 
On the other hand, as the Austrian Treaty, although signed in 1955, dates 
back to the draft of 1949, in some ways it gives a curious impression in its 
clauses concerning Germany, signed at a time when West Germany had 
already become a sovereign state, an ally in NATO, and on the way to re- 


armament. Apart from the anti-anschluss clauses and from Article 22, 


26 Art. 29. 
27 And not only for all of the United Nations (Art. 31). 
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paragraph 13, already mentioned, we can point to Article 15 which obliges 
Austria to co-operate in the prevention of German rearmament outside of 
German territory. 

Although the State Treaty is much more favorable to Austria than the 
draft treaty, it still imposes heavy burdens on Austria. She must deliver 
each year for ten years one million tons of oil to the Soviet Union.** She 
has to pay in the next six years one hundred and fifty million dollars in 
goods ** for the German assets in Austria held by the Soviet Union and to 
be returned to Austria under the treaty. This is no small burden. Aus- 
tria has to pay two million dollars for the return of the Danube Shipping 
Company. But the Austrian Chancellor declared that Austria will be able 
to carry these burdens without having to lower her standard of living. 
The returned German assets in Austria—about 340 enterprises, one hun- 
dred agrarian, two hundred and forty industrial—will create many prob- 
lems. Perhaps one hundred enterprises, originally ‘‘aryanized’’ by Hit- 
lerite Germany, have to be restored under the treaty. There are difficult 
problems concerning returned agrarian enterprises.*° Many of the re- 
turned industrial enterprises are facing bankruptcy; all of them require 
much new capital for modernization. The evacuation of occupation troops, 
so highly welcomed, means, on the other hand, a yearly loss of sixty million 
dollars in foreign currency. The creation of an Austrian Army strong 
enough to protect her permanent neutrality, involves, of course, high costs. 
Negotiations are going on, as mentioned, with Yugoslavia. There will be 
negotiations with the holders of American oil concessions in Austria. Ne- 
gotiations are pending with the Committee of Jewish Claims against Aus- 
tria for the compensation of victims of Nazism. There is the problem, 
arising out of Article 22, paragraph 13, against which West Germany has 
protested both to the West and to Austria. But Chancellor Raab declared 
that the question of honestly acquired property of German citizens might 
lend itself to negotiations. 

There will be, further, the many and often delicate problems of Austria’s 
new permanent neutrality. There is the problem of the five-year com- 
mercial treaty to be concluded with the Soviet Union. There is need to 
remain in the best relations with the United States, which, up to now, has 
alone furnished Austria with capital. Notwithstanding the anti-German 
features of the treaty, Austria needs good relations with West Germany ; 
these relations as to trade, capital, and tourist traffic are extremely im- 
portant to Austria. 

28 Austria’s oil production was three million tons in 1954. 

29 This latter concession was already made by the Soviet Union at the Berlin Confer- 


ence in 1954. 

30 F.g., those originally belonging to Jewish owners, but where for fifteen years small 
farmers have been compulsorily settled; or those still belonging to German nationals. 
A special case is that of the latifundia of Prince Esterh4zy in the Burgenland which 
certainly do not constitute ‘‘German assets,’’ but were long ago confiscated by the 
Soviet Union. Later, Prince Esterh4zy, a Hungarian citizen, together with Cardinal 
Mindszenty, was condemned by Communist Hungary and all his property declared con- 


fiscated. 
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The treaty creates a sovereign, independent, democratic Austria which 
is treated as a liberated country. It is very interesting to inquire what 
the standpoint of the treaty is with regard to the problem of Austria’s 
continuity and identity in law with pre-1938 Austria. We may say that 
the identity is upheld, without closing one’s eyes to realities. First, the 
German annexation is recognized as a fact. The preamble states that 
Hitlerite Germany annexed Austria by force on March 13, 1938, and in- 
corporated its territory into the German Reich. The Moscow Declaration 
is merely quoted as ‘‘regarding’’ the annexation null and void and as ‘‘af- 
firming their wish to see Austria re-established as a free and independent 
State.’” The preamble expressly speaks of the annexation of Austria and 
of her ‘‘participation in the war as an integral part of Germany.’’ Al- 
though in one ease the phrase ‘‘during the German occupation of Austria’’ 
is used,*' the treaty regularly uses the phrase ‘‘during the period of the 
German annexation of Austria,’’ which is counted from March 13, 1938, 
to May 8, 1945. That is why the Austrian partial war-guilt clause was 
removed. That is why the treaty always speaks of the ‘‘war with Ger- 
many’’ or of ‘‘the war in Europe.’’ That is why the treaty in Article 12, 
paragraph 2, discriminates against Austrian nationals ‘‘who were German 
nationals before March 13, 1938.’’ It is also highly interesting to note 
that, in contrast to the clause concerning Ethiopia in the Peace Treaty 
of 1947 with Italy, the Allied and Associated Powers promise in Article 
3 that they will incorporate into the German peace treaty a clause 
concerning ‘‘the renunciation by Germany of all territorial and political 
claims in respect of Austria and Austrian territory.’’ This annexation is 
also the reason why, under Article 28, ‘‘interest payments on Austrian 
Government securities, falling due after March 12, 1938 and before May 8, 
1945 constitute a claim on Germany and not on Austria.’’ 

Second, an independent and sovereign Austria is, under Articles 1 and 
2, only re-established by this treaty. But Austria, even if not sovereign, 
has existed again since May, 1945. Third, this Austria since 1945, and 
the sovereign Austria re-established by the treaty, are identical in law 
with the Republic of Austria of 1918. That this is so, is clearly shown by 
Article 10, paragraph 2, which obliges Austria to maintain the Austrian 
law of April 3, 1919. It is clearly shown by Article 28, paragraphs 2 and 


cluded by the Government of Austria or persons who were nationals of 
Austria on March 12, 1938. 

The treaty, therefore, recognizes Austria’s extinction in fact between 
March 13, 1938, and May 8, 1945, and yet recognizes her identity and con- 
tinuity. It is therefore a treaty proving Marek’s ** proposed ‘‘fourth rule’’ 
as to the identity of states: complete but illegal suppression of a state in 
time of peace, but continuance of a mere ‘‘ideal legal notion’’ of the state 
in question; identity and continuity, provided this state is re-established 
in fact within a reasonable time. 

81 Art. 25, par. 4a. 


82 Krystyna Marek, Identity and Continuity of States in International Law (Geneva, 
1954). 


4, as to Austrian laws before March 13, 1938, and prewar contracts con- 
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The treaty, of fundamental importance to Austria, also has worldwide 
political consequences. What will be the results of the Austrian Treaty 
in world politics remains to be seen. But there is no doubt that Austria 
will not only solve the economic problems arising from the treaty, but will 
manage her permanent neutrality successfully and in a manner advan- 
tageous for Austria and in the interest of world peace. Austria can in her 
new task be sure of the continued friendship of the United States, ex- 
pressed in the message of the President of the United States to the Presi- 
dent of Austria.** For, as the President said, the ‘‘conduct of the Aus- 
trian people during the ten long years they have labored under the heavy 
burden of foreign occupation has commanded the profound respect of all 
the American people.’’ 

Joser L. KuNzZ 
END OF THE COLD WAR? 


The ‘‘Summit’’ Conference at Geneva,’ together with arrangements for 
supplementary meetings, seriously calls for reconsideration of the inter- 
national situation. Included therein are the pressing problem of arma- 
ments and nuclear warfare and the less dramatic but, to readers of this 
JOURNAL, no less interesting problem of an increased willingness to make 
use of international law for the disposition of international issues. 

An end to the ‘‘cold war’’—Are we not adopting too many of these 
journalistic stereotypes?—might, of course, mean the beginning of a hot 
or shooting war. That is not anticipated. According to all reports, So- 
viet Russia is not at the present time disposed to launch or to provoke 
full-seale military hostilities with the United States, and it is certain that 
the United States is far from any disposition to make war on Soviet Russia. 
These policy attitudes, if they may be so called, are probably both en- 
tirely sound and also reliable. 

This leaves the fundamental hypothesis of Soviet Russian policy of world 
conquest and Communist domination unresolved. According to funda- 
mental Marxist doctrine, this hypothesis would seem to be imperative, and 
many utterances from Moscow would certainly seem to support this inter- 
pretation. On the other hand, there has always run through Marxian and 
other Communist theory a strain of empiricism and even expediency which 
permits and even imposes deviation from doctrine when such a course 
seems desirable. At the least or the most, we simply have no certain an- 
swer now. 

As for armaments limitation, including nuclear weapons, the problem 
has to be left to the governments concerned and to the technical experts, 
in spite of the intense interest in the matter of all students of interna- 
tional relations and the anxieties of the common man. There is some evi- 
dence that the leading governments concerned are sufficiently alarmed 
concerning the potential effects of nuclear and other recently developed 
weapons to be seriously inhibited in any activities which might, even ac- 

33 32 Dept. of State Bulletin 873 (1955); New York Times, May 16, 1955, p. 6. 
1See 33 Dept. of State Bulletin 171-177 (1955). 
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cidentally, lead to war. The reactions regarding poison gas and bacteri- 
ological warfare in the past are reproduced here on a higher level. 

Increased willingness to resort to international law and judicial settle- 
ment seems somewhat less likely as a result of the contemporary relaxa- 
tion. The Russian coolness toward international law and adjudication 
(shades of 1899 and 1907!) is not a mere matter of Soviet international 
politics, but is in part a basic racial or national trait.2 Whether this dif- 
ference of attitude can be overcome or bridged remains to be seen and, 
in any event, would probably take many years. 

Obviously, this leaves the United States with an extremely difficult choice 
of attitudes and policies. Probably intransigeant opposition as advocated 
by Senator McCarthy would not produce any catastrophe and might solve 
the whole problem, but the guess is a little hazardous, and certainly public 
opinion would not support it. Extreme appeasement, on the other hand, 
would certainly make matters worse and would, likewise, not meet with 
public favor. The only solution lies in the attitude being taken at Geneva 
and elsewhere by President Eisenhower and Secretary Dulles of calm, 
patient, conciliatory negotiation. The miracle of good relations between 
East and West may conceivably be brought about in this way; it is 
perfectly certain that such a result can be brought about peaceably in no 


other way. 
PitMAN B. POTTER 


THE TREATY OF 1955 BETWEEN THE UNITED STATES AND PANAMA 


On January 25, 1955, the United States and Panama signed a new Treaty 
of Mutual Understanding and Co-operation, accompanied by a Memoran- 
dum of Understandings Reached concerning relations between the two 
countries arising from the construction, operation, maintenance and pro- 
tection of the Panama Canal by the United States in accordance with ex- 
isting treaties. 

At first reading the treaty appears to be one of extraordinary generosity 
on the part of the United States. The President, in his letter of May 9, 
1955, transmitting the treaty to the Senate in order to receive its advice 
and consent to ratification, quoted from the preamble of the treaty that 
its purpose was ‘‘further to demonstrate the mutual understanding and 
cooperation of the two countries and to strengthen the bonds of under- 
standing and friendship between their respective countries.’’ Is the treaty 
more than one of mutual understanding and co-operation? Is there justi- 
fication for the concessions it makes to the Republic of Panama, taking into 
account the circumstances and conditions under which it was negotiated? 
Is it, in other words, one-sided in the benefits it confers, as some of its 
critics have claimed ? 

In his message to the Senate the President included an elaborate ex- 
planatory statement submitted by the Secretary of State analyzing the 
articles of the treaty and explaining the purpose of each of them, followed 


2See citation at note 119 in Nussbaum, A Concise History of the Law of Nations 
(1954, rev. ed.), p. 248. 1 Senate Exec. F, 84th Cong., 1st Sess. 
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by an explanation of the undertakings on the part of the United States set 
forth in the Memorandum of Understandings. On the same day the in- 
junction of secreey was removed from the two documents. Hearings be- 
fore the Foreign Relations Committee of the Senate took place July 15, 
1s and 20, at which statements were made or submitted for the record by 
the Assistant Secretary of State for Inter-American Affairs, the Assistant 
Secretary of the Army and the Secretary of the Panama Canal Company, 
in support of the treaty; but also by representatives of the American Fed- 
eration of Labor and other persons interested in the effect of the treaty 
upon the private interests of those using the Canal or employed in its op- 
eration. On July 26 the Committee on Foreign Relations submitted its 
report recommending that the Senate give its approval to the treaty; and 
on July 29 the Senate gave its approval by a vote of 72-14. 

The three most significant provisions of the treaty and those in respect 
to which it might be expected that there would be differences of opinion 
are: (1) the increase in the annuity granted to Panama; (2) the conces- 
sions made by the United States in respect to the abandonment of former 
treaty rights of the United States in certain specific matters; and (3) the 
effect of the concessions upon the personal interests of the Americans 
residing in the Canal Zone, employees of the United States Government 
and others. 

The increase in the annuity naturally called for first comment, since the 
original convention of 1903? had fixed $250,000, which was increased in 
1936 * to $430,000, and now increased to $1,930,000, more than four times 
the previous annuity. The report of the Foreign Relations Committee 
frankly justifies the increase upon ‘‘equitable considerations, rather than 
any legal obligation of the United States,’’ believing that ‘‘account should 
be taken of the rise in living costs and the decreased purchasing power of 
the dollar in the light of world conditions,’’ observing, however, at the 
same time that by Article I of the treaty the parties ‘‘recognize the absence 
of any obligation on the part of either party to alter the amount of the 
annuity,’’ lest the new treaty provision regarding annuity should be con- 
strued as calling for periodic adjustments. 

But what effect would the increased annuity have upon the tolls to be 
charged to vessels using the Canal? And would the economies that might 
be called for in order to balance costs and income result in lowering the 
living standards of the employees of the Panama Canal Company? The 
President of the Pacific American Steamship Company, representing other 
shipowners, asked assurance that the deficit with which the Panama Canal 
Company would be faced would not be passed on to the users of the Canal 
in the form of higher tolls. While the returns from the Canal far ex- 
ceeded the annuity, it was argued, legislation would be required to use 
the returns to meet the increase; and there was fear on the part of the 
shipowners that commerce would have to bear the burden of what was 
being done ‘‘for diplomatic or military or political reasons.’’ 


23 A.J.1.L. Supp. 130 (1909). 
8 34 ibid. 139 (1940). The increase took into account the depreciation of the dollar. 
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In line with the attitude of the shipowners, representatives of the 
American Federation of Labor, while insisting that they were not opposed 
to the treaty, asked for modifications to assure them that the direct or in- 
direct costs resulting from the treaty should not be passed on to the civilian 
employees in the Canal Zone: 

The obligations which our Government has to its citizens who are 
serving it in the Canal Zone should not be subordinated to its desires 
to improve the Panamanian economy. 


By the terms of the new treaty the United States concedes to Panama 
certain rights of taxation which Panama had renounced under the treaties 
of 1903 and 1936, and transfers to Panama certain property rights granted 
to the United States under the earlier treaties but believed to be no longer 
necessary. Panama will now be entitled to levy income taxes on Pana- 
manian citizens who work in the Canal Zone, regardless of their place of 
residence, and on other non-United States citizen employees residing out- 
side the Zone—both groups being previously immune under the treaty of 
1903. United States citizen employees continue to remain exempt. 

The [Foreign Relations] committee concurs with the executive branch 
that the present tax situation is inequitable and that its continuance 
would serve no real interest of the United States. 

Among the other provisions intended to benefit the Panamanian economy 
is the restriction of the privileges of purchasing at Canal Zone commis- 
saries and other sales stores and of importing articles duty-free into the 
Zone, limiting them to residents of the Zone, as well as United States citi- 
zen employees of the Zone and members of the United States armed forces. 
Articles produced in Panama, when purchased for use in the Zone, will be 
exempted from the provisions of the ‘‘Buy American Act’’; while the 
United States on its part agrees to withdraw from sales of supplies to 
ships passing through the Canal. The United States was, however, un- 
willing to meet the Panamanian demand that the United States purchase 
all articles needed in the Zone, except war material, from Panamanian 
sources, believing that this would have involved the United States ‘‘in a 
subsidization of the Republic’s economy.’’ On the other hand the United 
States agrees not to import from abroad, for resale within the Zone, cer- 
tain luxury or tourist items upon which Panamanian stores would have to 
pay import duties and thus be unable to compete with Canal Zone duty- 
free imports. 

Panama had long complained of the dual-wage system prevailing in the 
Canal Zone resulting, it was alleged, in discrimination against Panamanians 
performing the same work done by citizens of the United States. The 
Memorandum establishes a single basic wage scale for all employees re- 
gardless of whether the employee is a United States or Panamanian citizen. 
It was objected, in testimony before the Foreign Relations Committee, that 
this would have the effect of lowering the pay of American citizens in re- 
spect to positions normally filled from the local labor market. But the 
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Committee found that only a small number would be affected by the pro- 
vision, and that it was important to remove discriminations that had long 
been a source of irritation to Panama. 

The provisions of the treaty and of the Memorandum with respect to 
transfers of property from the United States to Panama are intricate; but 
with two exceptions the land and improvements are within the jurisdiction 
of Panama and they are not believed by the Canal authorities to be re- 
quired for canal purposes. The transfers of the areas in Colon call for a 
revision of the boundary of the Canal Zone, which is defined in Article VI 
of the treaty. The United States abandons the monopoly granted to it by 
the treaty of 1903 over railroad and highway transportation across the 
Isthmus in territory under the jurisdiction of Panama, but at the same 
time agrees to seek legislation to build a bridge across the Canal at the 
town of Balboa, west of Panama City, pursuant to the 1942 Agreement. 
On its part Panama leases free of cost certain small areas adjacent to the 
United States Embassy; and it agrees to reserve exclusively for the pur- 
pose of maneuvers and military training an area of land in the Rio Hato 
region which the United States had been permitted to use during the 
last war but not after the war. 

Lastly, by Article IV of the treaty the United States waives its right 
under the 1903 treaty to prescribe and enforce in perpetuity sanitary or- 
dinances in the cities of Colon and Panama, the provision being considered 
justifiable in view of the evidence that the Republic was fully competent 
to take over the function. 

The conclusions set forth in the report of the Foreign Relations Com- 
mittee were that the two instruments were ‘‘ just and equitable, giving due 
regard to the vital interests of the United States and the Republic of 
Panama’’; and that they safeguarded the defenses required for the security 
of the Canal and the welfare of United States citizens and armed forces 
employed in the Zone. While the Committee was ‘‘fully conscious of the 
substantial economic benefits’’ which would flow to Panama, it believed 
that the economic development of this strategically important nation was 
of direct concern to the United States. ‘‘A strong and stable Panama,”’ 
said the report, ‘‘means greater security for the canal and better living 
conditions for our citizens on the isthmus,’’ at the same time eliminating 
a number of points of friction and dissatisfaction. 

No one ean read the texts of the two documents, one in treaty form and 
the other a series of understandings clarifying and supplementing the 
treaty, without a feeling of respect for the position taken by the Depart- 
ment of State and for the response of the Foreign Relations Committee to 
the issues of policy presented to it. Clearly the agreement was not be- 
tween two parties of equal bargaining power; clearly the United States 
gave more than it received in specific concessions. But at the same time 
equally clearly the United States was wise in taking into account that the 
terms of the earlier treaties no longer represented what was just and 
equitable under the changed conditions of the present day. The stability, 
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economic as well as political, of Panama became a vital concern to the 
United States from the time the independence of Panama was recognized 
and the building of the Canal undertaken; and it is equally a vital concern 
today. It is to the credit both of the Department of State and of the 
Senate that this vital concern has been recognized, and recognized without 
weakening in any way the essential interests of the United States in the 
practical administration of the Canal or in its defense and security. 


C. G. FENwIcK 


NOTES AND COMMENTS 


FREDERIC RENE COUDERT 
February 11, 1871-April 1, 1955 


Coudert Brothers has been a name of distinction at the Bar of New York 
for a century. Its European affiliations, particularly in Paris, have given 
it an outstanding reputation in the practice of international law. Frederic 
René Coudert, Sr., was one of the leading counsel for the United States 
in the Bering Sea Arbitration at Paris in 1893. Frederic René Coudert, 
Jr., was born in New York on February 11, 1871. After graduating from 
Columbia University, he was admitted to the Bar of New York in 1892, 
and accompanied his father to Paris where he was initiated into the argu- 
ment and application of principles of international law while in attendance 
upon that important international arbitration. He became a member of 
the firm of Coudert Brothers in 1895. 

After serving in the Spanish-American War of 1898 as a volunteer officer, 
young Coudert at the age of twenty-eight was senior counsel before the 
Supreme Court of the United States in the Insular Cases, in which the 
court was called upon to determine the legal status of the islands and 
their inhabitants ceded by Spain to the United States by the Peace Treaty. 
His briefs and arguments helped to formulate American jurisprudence on 
the novel constitutional and international questions at issue. He had 
appeared two years earlier before the Supreme Court in cases involving 
international law and treaty interpretation. 

In 1913-1914, prior to the war in Europe, Mr. Coudert was Special As- 
sistant to the Attorney General of the United States. After the outbreak 
of the war he was, in 1915, retained as legal adviser to the British Embassy 
to the United States, which post he retained until 1920. Prior to the 
declaration of war by the United States in April, 1917, the relations be- 
tween the Government of the United States and the Allied Governments 
of Great Britain and France became dangerously entangled in disputes 
over prize law and neutrality. With the permission of the Secretary of 
State, Mr. Coudert undertook ‘‘to be a buffer between the State Depart- 
ment and the Allied Governments and to absorb as much of the shock as 
possible.’’ An account of his discussions in London and Paris was re- 
ported to the State Department in a long letter to Counselor Frank L. 
Polk, dated September 28, 1915, which was published for the first time 
last year in Mr. Coudert’s small volume, A Half Century of International 
Problems.' France, Belgium, Italy and the Czarist Russian Government 
were also among Mr. Coudert’s government clients. 

When he took up the practice of international law there were relatively 
few members of the Bar who took any interest in that specialized branch 


1 Reviewed in 49 A.J.I.L. 277 (1955). 
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of the law. On one occasion when addressing a group of lawyers, Mr. 
Coudert opened his remarks by saying: ‘‘It is a rather serious charge to 
be told that one is an international lawyer. When another lawyer says 
that to me in a public place, I feel that he is aiming to get away with 
some of my best domestic clients.”’ 

Mr. Coudert was active in a number of legal and international associa- 
tions. He served as a member of the Committee on International Law of 
the American Bar Association and on the Advisory Board of the American 
Bar Association Journal. He was one of the original members of the 
American Society of International Law and was a popular toastmaster at 
a number of its annual banquets in Washington. He was its President 
from 1942 to 1946 in succession to Secretary of State Cordell Hull. He 
was an Official delegate to the Universal Congress of Lawyers and Jurists 
at St. Louis in 1904, a member of the Institut de Droit International, 
Honorary President of the France-America Society, Vice President of 
the Pilgrims of the United States, and a Trustee of Columbia University 
in New York. 

The development of his views as a publicist was shown in his inaugural 
presidential address before the American Society of International Law 
in 1942, when Mr. Coudert defended his advocacy of collective security 
to avoid war, in lieu of neutrality, against the criticism that he was enter- 
ing the domain of international politics rather than that of international 
law. ‘‘The two,’’ he answered, ‘‘are completely inseparable; to devise 
beautiful codes in a vacuum is a pleasant intellectual recreation, but it is 
not worth the time of the active, practical men who compose this Society 
and the American Bar Association. International law and international 
relations cannot be segregated in water-tight compartments. If the 
lawyers are to take the lead to which the traditions of their profession 
and their past influence entitle them, they must take a positive stand 
upon the problem of how to sanction international law.”’ 

Mr. Coudert’s pungent and witty presentation of difficult problems 
was inimitable. He was constantly in demand as a public speaker and 
was the author of numerous articles on international law and international 
relations. In 1913 he published a volume entitled Certainty and Justice, 
and, a few months before he died, the collection of occasional papers pre- 
viously mentioned. He lived during a period of great transition in the 
relationships of members of the family of nations. He participated as 
counsel in many cases arising in the courts and foreign offices requiring 
the application or adaptation of traditional principles to new situations. 
A comprehensive treatment of his life and work would be welcomed as a 
valuable addition to the history of the evolutionary years in which he 


lived. 
Georce A. FIncH 


Honorary Editor-in-Chief 
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THE GENEVA CONVENTIONS OF 1949 BEFORE THE UNITED STATES SENATE 


Six years have passed since the establishment by the Diplomatic Con- 
ference of Geneva of the text of the Geneva Conventions of August 12, 
1949, for the Protection of War Victims. During this period, forty-eight 
states, including the U.S.S.R. and a number of its allies and nine of the 
members of the North Atlantic Treaty Organization, have ratified or ac- 
ceded to the new treaties.” 

The conventions were submitted to the United States Senate for its con- 
sideration and advice and consent to ratification on April 26, 1951. Hear- 
ings were not held at that time because the Korean hostilities were then in 
progress,* and it was not until March of this year that the Secretary of 
State requested consideration of the conventions by the Senate. A hearing, 
which lasted only a half-day, was held by the Foreign Relations Committee 
on June 3,* and the Committee reported out the conventions with a recom- 
mendation of favorable action on June 27.5 On July 6, after a brief dis- 
cussion on the floor, the Senate gave its advice and consent to the ratifica- 


1 Sen. Exec. Docs. Nos. D, E, F, and G, 82d Cong., Ist Sess. (1951); Dept. of State 
Pub. 3938, General Foreign Policy Series 34 (1950). 

The literature on the conventions is already extensive. Among the general studies of 
the subject may be mentioned Gutteridge, ‘‘The Geneva Conventions of 1949,’’ 26 
British Year Book of International Law 294 (1949), and ‘‘The Protection of Civilians 
in Occupied Territory,’’ Year Book of World Affairs, 1951, p. 290; Hudson, ‘‘ Progress 
of the Geneva Conventions of 1949,’’ 45 A.J.I.L. 776 (1951); Lauterpacht, ‘‘The Prob- 
lem of the Revision of the Law of War,’’ 29 British Year Book of International Law 
360 (1952); Pictet, ‘‘ The New Geneva Conventions for the Protection of War Victims,’’ 
45 A.J.I.L. 462 (1951); de la Pradelle, La Conférence diplomatique et les nouvelles con- 
ventions de Genéve du 12 aoiit 1949 (1951); Yingling and Ginnane, ‘‘The Geneva Con- 
ventions of 1949,’’ 46 A.J.I.L. 393 (1952). The Revue internationale de la Croix- 
Rouge, published by the International Committee of the Red Cross, contains a number 
of excellent specialized studies of the conventions. The International Red Cross is also 
preparing commentaries on each of the conventions, of which one, Commentary on the 
Geneva Conventions of 12 August 1949, Vol. I, Geneva Convention for the Amelioration 
of the Condition of the Wounded and Sick in Armed Forces in the Field (Pictet ed., 
1952), has been published in English and French; the commentary on the Civilians 
Convention is expected to be the next to appear. For extensive bibliographical refer- 
ences on the new conventions, see de Preux, ‘‘ Diffusion des conventions de Genéve de 
1949,’’ 37 Revue internationale de la Croix-Rouge 259 ff., 317 ff., and 375 ff. (1955). 

2 Report of the Committee on Foreign Relations on Execs. D, E, F, and G, 82d Cong., 
Ist Sess. (Geneva Conventions for the Protection of War Victims), S. Exec. Rep. No. 
9, 84th Cong., Ist Sess. (1955) (hereinafter referred to as ‘‘Report’’), p. 3. 

8 The Geneva Conventions of 1949 were not in force with regard to the parties in the 
Korean conflict, but both sides stated that they would apply their principles. See tele- 
gram from Secretary of State Acheson to the International Committee of the Red Cross, 
July 5, 1950, reproduced in Le Comité international de la Croix-Rouge et le conflit de 
Corée (1952), Vol. I, p. 13; Letter from the Representative of the United States of 
America to the Secretary General of the United Nations, July 5, 1951, 25 Dept. of State 
Bulletin 189 (1951), U.N. Doc. 8/2232, July 6, 1951; Department of State Press Release 
582, July 24, 1952, 27 Dept. of State Bulletin 171 (1952); Report, p. 64. See also 33 
Dept. of State Bulletin 69-79 (1955). 

4 Hearing before Senate Committee on Foreign Relations, 84th Cong., Ist Sess., on 
Exees. D, E, F, and G, 82d Cong., 1st Sess. (The Geneva Conventions for the Protec- 
tion of War Victims), June 3, 1955 (hereinafter referred to as ‘‘ Hearing’’). 

5 Report, and 101 Cong. Rec. 7862 (daily ed., June 27, 1955). 
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tion of the four Geneva Conventions by a unanimous vote of 77-0. Thus, 
upon the deposit of its instrument of ratification on August 2, 1955, the 
United States joined the ranks of those who have pledged themselves to 
this important body of humanitarian law. 

The Senate made its advice and consent to the ratification of the con- 
ventions subject to two reservations and a ‘‘statement’’ regarding the res- 
ervations made to the conventions by other states.’ The first of the two 
reservations was that made by the United States to Article 68 of the Civil- 
ians Convention at the time of signature. The second paragraph of that 
article permits the imposition of the death penalty on inhabitants of occu- 
pied territory for serious offenses against the Occupying Power only if 
‘‘such offences were punishable by death under the law of the occupied 
territory in force before the occupation began.’’ Because of fears that 
the territorial sovereign would, as one of its last acts before being ousted 
from an area by the enemy, abolish the death penalty in the area about to 
be occupied,® the United States and several other states ® reserved the right 
to impose this penalty without regard to the pre-existing law of the occu- 
pied area. The second reservation relates to the commercial use of the Red 
Cross emblem. Under the domestic law of the United States currently in 
force, pre-1905 users of the Red Cross insigne and of the words ‘‘Red 
Cross’’ and ‘‘Geneva Cross’’ are exempted from the statutory prohibition 
on the employment of this sign and these terms by persons other than ‘‘the 
American National Red Cross and its duly authorized employees and agents 
and the sanitary and hospital authorities of the armed forces of the United 
States.’’?° Article 53 of the Geneva Wounded and Sick Convention of 
1949 prohibits the use of these words and device by ‘‘individuals, societies, 
firms or companies either public or private, other than those entitled thereto 
under the present Convention . . . irrespective of the date of its adoption’’ 
and ‘‘without effect on any rights acquired through prior use,’’ and Article 
54 requires the enactment of the necessary implementing legislation. De- 
termined opposition to the new restrictions which would be required by 
the Wounded and Sick Convention was offered by a group of pre-1905 users 
of the Red Cross sign and name for commercial purposes.*' Such was their 

8 Ibid. 8537-8551 (daily ed., July 6, 1955). 7 Ibid. 8550-8551. 

8 See Final Record of the Diplomatic Conference of Geneva of 1949 (Federal Political 
Department, Berne, 1949), Vol. ILA, pp. 673-674, 765-768, 788-790; Vol. IIB, pp. 424- 
431; Vol. III, pp. 140-141. 

®The United Kingdom, Canada, The Netherlands, and New Zealand. 

1018 U.S.C. § 706. Regarding the failure of the Congress to enact legislation giving 
effect to Art. 28 of the Geneva Convention of July 27, 1929, for the Amelioration of the 
Condition of the Wounded and Sick of Armies in the Field, 47 Stat. 2074, at 2092, see 
Federal Trade Commission v. A.P.W. Paper Co., Ine., 328 U.S. 193 (1946). 

11 Hearing, pp. 12-15, 29-30, 33, 37-56. The use of the Red Cross emblem, which 
adopted the reversed Federal colors of Switzerland, was brought about by the Geneva 
Red Cross Convention of August 22, 1864, 18 de Martens, Nouveau Recueil général de 
traités 607 at 611 (1873). Prior to that time, ambulances and hospitals had been 
marked in various ways; see ‘‘L’Origine du signe de la Croix Rouge,’’ 36 Revue inter- 
national de la Croix-Rouge 456 (1954). The first prohibition on the future commercial 
use of the Red Cross emblem was not enacted by the United States until 1905. Act 
of Jan. 5, 1905, 33 Stat. 599, incorporating the American National Red Cross. 
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enthusiasm that this matter became the major point at issue in the hearings 
before the Senate Foreign Relations Committee. The Committee consid- 
ered it desirable to adopt a reservation on this point in order to avoid de- 
priving the commercial users of a valuable property right, and the Senate 
accordingly made its advice and consent to the Wounded and Sick Con- 
vention subject to the following reservation: 


irrespective of any provision or provisions in said convention to 
the contrary, nothing contained therein shall make unlawful, or obli- 
gate the United States of America to make unlawful, any use or right 
of use within the United States of America and its Territories and 
possessions of the Red Cross emblem, sign, insignia, or words as was 
lawful by reason of domestic law and of use begun prior to January 
), 1905, provided such use by pre-1905 users does not extend to the 
placing of the Red Cross emblem, sign, or insignia upon aircraft, 
vessels, vehicles, buildings or other structures, or upon the ground.’ 


It will be observed that the reservation will permit the Congress to take 
the necessary measures to prohibit the ‘‘outdoor’’ use of the Red Cross 
emblem on buildings, vehicles, or on the ground, where there would be 
the greatest likelihood that confusion might be occasioned by commercial 
use of the sign in time of war. Because Article 53 is not self-executing, 
legislation dealing with this point, broadening the permissible categories 
of persons and activities which may use the emblem, and prohibiting the 
improper use of the distinctive markings provided for prisoner-of-war 
camps and internment camps will be necessary." 

Three reservations made by the Union of Soviet Socialist Republics and 
its allies ** at the time of signature and maintained upon ratification were 
given careful consideration by the Executive Branch of the Government 
and by the Senate.** Of the three, two appear to be of comparatively minor 
importance. The first reservation, made to Article 10 of the Wounded 
and Sick Convention and the corresponding common article in the other 
treaties,’® would require the consent of the reserving state to the services 
of a substitute for the Protecting Power when the soldiers of the reserving 
state held as prisoners of war by the enemy lack or cease to enjoy the 
protection of such a Power designated by the reserving state. Since the 
institution of the Protecting Power is primarily designed to guard the in- 
terests of the prisoners rather than of the Detaining Power, a reservation 
of power to veto the appointment of a Protecting Power probably affects 


12101 Cong. Ree. 8550 (daily ed., July 6, 1955), and Report, pp. 24-26. 


13 Report, pp. 30-31. The implementing legislation would give domestie effect to 
Art. 44, Wounded and Sick Convention (use of emblem by International Committee of 
the Red Cross and its personnel); Arts. 18-22, Civilians Convention (use of emblem by 


civilian hospitals and medical facilities); Art. 23, Prisoners of War Convention; and 
Art. 83, Civilians Convention (marking of prisoner of war and civilian internee camps). 

14 Albania, Bulgaria, Byelorussian Soviet Socialist Republic, Czechoslovakia, Hungary, 
Poland, Rumania, Ukrainian Soviet Socialist Republic, Yugoslavia. 

15 Letter of March 29, 1955, from Secretary of State to Chairman of the Foreign 
Relations Committee, and Enclosure, Hearing, p. 60; Report, pp. 28-29. 

16 Art. 10, Wounded, Sick, and Shipwrecked at Sea Convention; Art. 10, Prisoners 
of War Convention; Art. 11, Civilians Convention. 
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the interests of the Detaining Power only to the extent that the exercise 
of the reserved right may deprive the state holding prisoners of impartial 
scrutiny of its behavior toward them. The second reservation, which ap- 
plies to Article 12 of the Prisoners of War Convention and Article 45 of 
the Civilians Convention would, if prisoners of war or civilian protected 
persons are transferred by one Power to another’s custody, hold the trans- 
feror Power jointly liable with the transferee for violations of the conven- 
tions committed by the transferee. The reservation is a departure from 
the terms of the convention but not of great moment. 

The third Russian reservation is of great import. Article 85 of the 
Prisoners of War Convention of 1949 provides that: 


Prisoners of war prosecuted under the laws of the Detaining Power 
for acts committed prior to capture shall retain, even if convicted, the 
benefits of the present Convention."* 


‘ 


The U.S.S.R. and its associates stated that they would not ‘‘extend the 
application of the Convention to prisoners of war who have been convicted 
under the law of the Detaining Power, in accordance with the principles 
of the Nuremberg Trial, for war crimes and crimes against humanity’’ 
and that such persons would be treated like other criminals. It would be 
reasonable to suppose that the reservation indicates that, while the protec- 
tion of the convention continues until final conviction, including the ex- 
haustion of any appellate procedures available to the accused,'* the con- 
victed offender is thereafter placed at the mercy of the reserving state. 
Indeed, those states which have reserved on this point may consider them- 
selves under no legal obligation to extend humane treatment to such in- 
dividuals or even to account for them. Such a reservation made by the 
Communist states, which are notoriously disposed toward the corruption 
of the doctrine of war criminality,’® must give rise to serious concern. 


17It may be noted that Art. 85, when read in conjunction with Art. 102 of the same 
convention, which stipulates that a prisoner of war can be validly sentenced ‘‘only if 
the sentence has been pronounced by the same courts according to the same procedure 
as in the case of members of the armed forces of the Detaining Power,’’ renders it 
improbable that prisoners of war detained by the United States will be subject to trial 
by international tribunals like those of Nuremberg and Tokyo. Unless U. S. law were 
to be amended to provide that American military personnel may be tried by interna- 
tional tribunals, these provisions would in all probability require trial of prisoners of 
war accused of war crimes by the same courts that try American military personnel— 
the civil courts or courts-martial. But cf. Case of Kappler (Italy, Supreme Military 
Tribunal, 1952), 36 Rivista di diritto internazionale 193 (1953), digested in 49 A.J.LL. 
96 (1955), stating, obiter, that Art. 85 has no relevance to war crimes under interna- 
tional law. 

18 Report, p. 28; see Berman, Soviet Military Law and Administration 122-124 
(1955). The view hitherto taken by the jurisprudence of the United States has been 
that enemy military personnel tried for war crimes are not entitled to the judicial safe- 
guards provided by the Geneva Prisoners of War Convention of 1929. In re Yamashita, 
327 U.S. 1 (1946). Art. 85, even as affected by the Soviet reservation, thus represents 
in legal terms an advance over the existing law. 

19See Ministry of Defence, Treatment of British Prisoners of War in Korea 
(H.M.S.0., 1955), pp. 31-32 (reviewed in 49 A.J.I.L. 431 (1955)), regarding the treat- 
ment of all personnel of the U. N. Command taken as prisoners of war by the Chinese 
Communists and North Korean forces as ‘‘war criminals.’’ 
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The response of the Senate to these reservations was, on the recommen- 
dation of the Executive Branch, to make the following statement,”° appro- 
priately modified to accord with each convention: 


Rejecting the reservations which States have made with respect to 
the Geneva Convention for the amelioration of the condition of the 
wounded and sick in armed forces in the field, the United States ac- 
cepts treaty relations with all parties to that convention, except as to 
the changes proposed by such reservations. 


In pursuing this course, the United States has rejected the alternative of 
holding the reservations ‘‘incompatible with the purpose of the Conven- 
tion’’ so that no treaty relationships would arise between the United States 
and the reserving states.*: In effect, the statement constitutes a proposal 
to agree to disagree, not as to the entire articles as to which the U.S.S.R. 
and other states made reservations, but only as to those substantive ele- 
ments of the articles encompassed by the reservations. This position seems 
to accord with the views of the International Court of Justice in the Geno- 
cide Convention Reservations Opinion that: 


. . it may be that a State, whilst not claiming that a reservation is 
incompatible with the object and purpose of the Convention, will never- 
theless object to it, but that an understanding between that State and 
the reserving State will have the effect that the Convention will enter 
into force between them, except for the clauses affected by the reser- 
vation.”* 

It remains to be seen whether the U.S.S.R. and other states maintaining 
the same reservations as the U.S.S.R. will take a like position toward the 
United States reservations regarding the Red Cross emblem and the death 
penalty for civilians. 

The record of the proceedings before the Senate Foreign Relations Com- 
mittee contains a few significant references to the interpretation attached 
by the United States to several provisions of the conventions. The Com- 
mittee concurred with the view of the Executive Branch that ‘‘article 118 
[of the Prisoners of War Convention] does nothing to change accepted 
principles of international law under which asylum is applicable to pris- 
oners of war,’’ and found nothing in the conventions ‘‘which will compel 
the United States forcibly to repatriate prisoners of war who fear political 
persecution, personal injury, or death should they return to their home- 
land.’’** The United States thus continues to adhere to the interpreta- 
tion of Article 118 of the Prisoners of War Convention which received the 
support of the United States and of the majority of the Members of the 
United Nations during the Korean conflict.2* The Committee also ex- 


20101 Cong. Ree. 8550-8551 (daily ed., July 6, 1955). The ‘‘statement’’ will, of 
course, apply to all reservations made to the conventions, except as to Art. 68 of the 
Civilians Convention, whether made by members of the Soviet bloc or other states. 

21 Reservations to the Convention on Genocide, Advisory Opinion, [1951] I.C.J. Re- 
ports 15 at 27. 22 Ibid. 

23 Report, pp. 23-24. 

24 See Secretary of State Acheson’s statement in Committee I of the General Assembly, 
U.N. General Assembly, 7th Sess., Official Records, First Committee, U.N. Doc. A/C.1/SR. 
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pressed its view that the administrative boards and competent bodies re- 
quired by Articles 35, 43, and 78 of the Civilians Convention for the review 
of the detention and internment of civilians may be created ‘‘with advisory 
functions only, leaving the final decision to a high official or officer of the 
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government. 
It is to be hoped that the ratification of the Geneva Conventions of 1949 
by two great powers of the West and East, the United States and the Union 
of Soviet Socialist Republics, may inspire further ratifications and acces- 
sions so that the conventions may assume their rightful place as universal 
humanitarian law. 
R. R. BAXTER 


IMMUNITY FROM TAXATION OF REAL PROPERTY OWNED BY DELEGATIONS 
TO THE UNITED NATIONS 


On April 27, 1955 the Governor of the State of New York signed a bill 
adding the following as Section 20-a to the New York State Tax Law: 


Real property of a foreign government which is a member of the 
United Nations or of any worldwide international organization as 
defined in subdivision twenty above, the legal title to which stands in 
the name of such foreign government or of the principal resident 
representative or resident representative with the rank of ambassa- 
dor or minister plenipotentiary of such foreign government to the 
United Nations or other such worldwide international organization, 
used exclusively for the purposes of maintaining offices or quarters, 
for such representatives, or offices for the staff of such representatives, 
within a radius of twelve miles of the principal headquarters of the 
United Nations, shall be exempt from taxation, but if a portion only 
of any lot or building of any such government or representative is 
used exclusively for the purposes herein described, then such lot or 
building shall be exempt only to the extent of the value of the portion 
so used, and the remaining or other portion, to the extent of the value 
of such remaining or other portion, shall be subject to taxation unless 
otherwise exempt from taxation by law. The exemption from taxation 
granted by this subdivision shall apply to taxes which become due and 
payable after the date such property shall be used for the purposes 
herein stated, and shall continue with respect to such property as long 
as the property shall remain the property of such government and be 
used for the purposes herein stated and no longer. The exemption 
from taxation granted by this subdivision shall not apply to assess- 
ments heretofore or hereafter levied on a city-wide or borough-wide 
basis and which are collectible with the real property tax, nor to as- 
sessments heretofore or hereafter levied to pay the cost of special, local 
or district improvements when such assessments are levied upon the 
basis of benefits derived by such property from the improvements. 
If at any time there are in arrears assessments heretofore or hereafter 
levied against the property, or taxes heretofore or hereafter become 
due with respect to any portion of the property used for purposes 
other than those herein described and not otherwise exempt from tax- 


512, pp. 26-27, published as The Problem of Peace in Korea, Dept. of State Pub. 4771 
(1952), and General Assembly Resolution 610 (VII) of Dee. 3, 1952, U.N. General 
Assembly, 7th Sess., Official Records, Supp. No. 20, U.N. Doe. A/2361, p. 3. 

25 Report, pp. 22-23. 
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ation by law, then the exemption from taxation granted by this sub- 
division shall not apply unless and until such arrearages are fully 
paid up. 
Substantially similar legislation had been introduced in previous years 
but the bills died in committee. 

Prior to the enactment of this statute a city in Westchester County 
granted exemption for a building occupied as the residence of the principal 
resident representative of a foreign government to the United Nations. 
Such grant of exemption was based on the Headquarters Agreement,’ 
Section 15 of which provides that every person designated by a Member 
of the United Nations as its principal resident representative to the United 
Nations shall 


be entitled in the territory of the United States to the same privileges 
and immunities, subject to corresponding conditions and obligations, 
as it accords diplomatic envoys accredited to it. 

On the other hand, since foreign states began to acquire real property 
in the City of New York for the purposes of their delegations to the 
United Nations, the City refused to grant exemption, while the foreign 
governments generally refused to pay the tax assessed. This dispute has 
now been resolved by the Act, apparently even as to prior assessments, 
inasmuch as the statute provides that the exemption shall apply ‘‘to 
taxes which become due and payable after the date such property shall be 
used for the purposes herein stated,’’ which means that, to this extent, 
the statute is retroactive and foreign governments will not be required to 
pay tax claims accumulated during past years. 

On the other hand, the exemption does not apply to assessments for 
services such as water and sewer assessments. This is in accordance with 
the practice in Washington, D. C.? 

The New York statute also provides that where only a portion of the 
premises is used for tax-exempt purposes, tax is due to the extent of the 
value of the portion not used for such purposes. 

The Act provides for exemption of both offices and quarters. The bills 
introduced in the New York State Legislature between 1951 and 1954 at- 
tempted to distinguish buildings used for offices from those used as resi- 
dences of the principal resident representatives, exempting the former 
but not the residences. ‘This distinction was unsound and the writer had 
occasion to bring this to the attention of Senator MacNeil Mitchell, sponsor 
of the bill in the New York State Legislature, who concurred in his view.’ 

1 Agreement of June 26, 1947, between the United Nations and the United States of 
America regarding the Headquarters of the United Nations, T.I.A.S. No. 1676; 43 
AJ.1.L. Supp. 8 (1949). 

24 Hackworth, Digest of International Law 579; letter by Secretary of State Bayard, 
4 Moore, Digest 670. 

3 Ever since embassy and legation buildings have been exempt from taxation in 
Washington, D. C., the exemption has applied to the residence of the ambassador or 
minister. See, e.g., the letter of Secretary of State Seward to Mr. Wallach of July 5, 
1867, 4 Moore, Digest of International Law 669. See also Reference re Power of 
Municipalities to Levy Rates on Foreign Legations, [1943] 2 D.L.R. 481, where the 


NOTES AND COMMENTS 557 


In the version of the bill finally enacted, the distinction was fortunately 
abandoned, so that ‘‘offices or quarters’’ are equally exempt. 

The Act contains two additional provisions which limit the exemption, 
and which, it is submitted, are invalid. The first of these is contained 
in a last-minute amendment of the Act which limits the exemption to real 
estate situated ‘‘within a radius of 12 miles of the principal headquarters 
of the United Nations.’’ The second is the provision that the exemption 
shall not apply unless the tax for that portion of the property, if any, 
which is not tax-exempt, as well as assessments for services, have been paid. 

These two limitations are invalid if the Headquarters Agreement itself 
constitutes a grant of exemption from real estate taxes on delegation 
property. It is believed that this is the correct interpretation and that 
the statute is merely declaratory of the grant, except for the limiting 
provisions. 

The following are two of the arguments which might be urged against 
such an interpretation: 

1. That the Agreement was intended to grant only such privileges and 
immunities as are available as a matter of right under international law, 
whereas real estate tax exemption is granted only as a matter of comity or 
courtesy. 

2. That the Agreement grants only such privileges and immunities as the 
United States accords to diplomatic envoys; that the United States does not 
accord exemption from taxation of legation real property to the envoys 
themselves, but rather to the foreign governments; and that the Agree- 
ment, therefore, does not extend such exemption to representatives to the 
United Nations. 


These arguments would, it is believed, be unsound for the following 
reasons : 

1. Under Section 15 of the Headquarters Agreement, the principal resi- 
dent representatives to the United Nations are entitled to the privileges 
and immunities which the United States ‘‘accords’’ to diplomatic envoys 
accredited to it. The question, therefore, is not whether a given privilege 
or immunity is granted by the United States in fulfillment of a duty im- 
posed by international law, but only whether it is ‘‘accorded’’ at all, ir- 
respective of its basis in law, comity or courtesy.* That embassy and lega- 
tion buildings belonging to foreign governments and used by their diplo- 
matic envoys accredited to the United States are, in fact, exempt from 
real property tax is, of course, undisputed.** 

2. The distinction made in the second argument between immunities 


Supreme Court of Canada said: ‘‘One of the diplomatic immunities recognized by 
English Law, as already intimated, is the inviolability of the Ambassador’s residence, 
that is to say, of the legation.’’ 

4 For a discussion of this question, which is of great theoretical interest, see Bishop, 
‘‘Immunity from Taxation of Foreign State-Owned Property,’’ 46 A.J.I.L. 239 (1952) ; 
Lyons, ‘‘ Immunities Other Than Jurisdictional of the Property of Diplomatic Envoys,’’ 
30 Brit. Yr. Bk. Int. Law 116, 138, et seg. (1953). 
4a See District of Columbia Code, Title 47, sees. 80l—a (c), 803. 
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granted to foreign envoys themselves and immunities granted to foreign 
governments is equally unsound. The usual terminology is to refer to the 
exemption of legation buildings from taxation as one of the immunities 
granted to diplomatic agents. Thus the Foreign Service Manual of the 
United States of February 12, 1952, treats the exemption of ‘‘ property in 
the District of Columbia owned by foreign governments and used for 
Embassy or Legation purposes’’ under the general heading: ‘‘Tax Ex- 
emptions Granted by United States to Foreign Representatives.’’ Also, 
in a circular letter of July 25, 1955, addressed to the Chiefs of Mission 
in Washington, D. C., the Department of State treats exemption of mission 
buildings from real estate tax under the general heading of ‘‘Rights and 
Privileges Accorded Representatives of Foreign Governments in the United 
States.’’ Similarly, Article 18 of the Havana Convention on Diplomatic 
Officers of February 20, 1928,° provides: 

Diplomatic officers shall be exempt in the State to which they are ac- 


eredited: . . . (2) From all land taxes on the building of the mission, 
when it belongs to the respective government ; 


Section 24 of the American Institute Project of 1925 for the Codification 
of American International Law,° states: 


Diplomatic agents should be exempt in the country where they are ac- 
eredited. . . . (2) From all land taxes on the legation building. 


The commentary to Article 22 of the Harvard Research Draft on Diplo- 
matic Privileges and Immunities,’ states: 
Fiscal immunities are commonly held to be granted out of interna- 


tional courtesy, forming part of the ‘‘non-essential’’ prerogatives of 
diplomats. 


Secretary of State Gresham * stated that, ‘‘the British Embassy here’’ 
being tax exempt, ‘‘the ambassador of the United States in England’’ 
should ‘‘be likewise relieved,’’ thus using the terms ‘‘embassy’’ and ‘‘am- 
bassador’’ indiscriminately. Oppenheim ® refers to tax exemptions as a 
**privilege of envoys.’’ Lawrence '° states: ‘‘The ambassador is free from 
the payment of taxes levied upon it [the hotel]. . . .”” Ogdon ™ states that 
in practice states are inclined ‘‘to exempt diplomatic officers . . . from 
taxes upon the house or mission.’’ In Republic of France v. City of New 
York,'* the court stated: 


The rule is familiar that diplomatic agents are absolutely immune from 
allegiance to the State to which they are accredited. . . . The privilege 
of immunity carries with it an exemption from taxation of the per- 
5 Sixth International Conference of American States, Final Act (Havana, 1928), pp. 


142, 150; Appendix 7 to Harvard Research in International Law, Diplomatic Privileges 
and Immunities, 26 A.J.I.L. Supp. 175, 176 (1932). 


6 Idem 168, 170. 7 Idem 115. 
8 Letter to Mr. Bayard, Ambassador to England, of May 29, 1893, 4 Moore, Digest 
of International Law 671, 672. 91 International Law 717 (7th ed., 1948). 


10 Principles of International Law 294 (7th ed., 1927). 
11 Juridical Bases of Diplomatic Immunity 137 (1936). 
12 New York Law Journal, Dee. 30, 1925, p. 1279 (Sup. Ct. N. Y. Co.). 
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sonalty of an ambassador and the property belonging to him, or the 
property of his sovereign, and applies to the premises occupied by 
him as his residence or for the purpose of transacting his governmen- 
tal business. 


In Reference re Power of Municipalities to Levy Rates on Foreign Lega- 
tions,’* the court used the following significant language: 


The general result appears to be that in England taxes and rates im- 
posed by statute in general terms in respect of the occupation or the 
ownership of real property are not recoverable from diplomatic agents 
in respect of real property occupied by them or owned by them, or 
their States, and occupied and used for diplomatic purposes. 


The Landgericht Berlin declared, in a decision of October 3, 1953,* that 
the exterritoriality of the legation building and of the ambassador’s resi- 
dence is ‘‘derived from the Envoy’s person and inviolability.’’ 

In the light of this common usage of including tax exemption of diplo- 
matic property within the diplomatic privileges and immunities granted 
to envoys, the Headquarters Agreement must be interpreted as granting 
such exemption to representatives to the United Nations. 

Assuming that there were any recognized distinction between ‘‘personal’’ 
and other privileges and immunities of diplomatic envoys, and that the ex- 
emption of legation buildings were not a ‘‘personal’’ privilege or immunity, 
the Headquarters Agreement would still apply to both, since its grant is 
not limited to ‘‘personal’’ privileges and immunities, but refers to privi- 
leges and immunities in general. 

The argument for interpreting the Headquarters Agreement as granting 
immunity from taxation of mission buildings owned by foreign govern- 
ments is strengthened by the legislative history of the Agreement in the 
United States, which shows that a broad and comprehensive grant was in- 
tended. The Foreign Affairs Committee of the House of Representatives *° 
makes it clear that it was the intention of Congress to grant to the perma- 
nent representatives to the United Nations full diplomatic status, and fur- 
ther states: 


While it might be possible to strike out reference to diplomatic status 
and perhaps renegotiate on a basis that would simply enumerate the 
privileges granted, to do so would be to concentrate on words rather 
than substance. The premise of the Agreement is that the sum total 
of the privileges necessary approximates that of diplomatic status, and 
the committee accept this view. 


Being part of an international compact, Section 15 of the Headquarters 
Agreement is the law of the land and overrides State law.*® If it is true 


18 [1943] 2 D.L.R. 481, at 499. 

144 Rechtsprechung zum Wiedergutmachungsrecht 368 (1953); translation, 48 
A.J.1.L. 161 (1954). 

15 H. Rep. No. 1093, 80th Cong., 1st Sess. 11, 12. 

16 U.S. v. Pink, 315 U.S. 203, 230, 231 (1942); U.S. v. Belmont, 301 U.S. 324 (1937) ; 
Opinion of the Acting Atty. General of the U.S. of Aug. 20, 1946, 40 Op. Atty. Gen. 
469; Opinion of the Atty. General of the State of New York, 1946, Op. Atty. Gen. 
N.Y. 75, 76; Corwin, Constitution of the United States of America 437 ff. (1953). 
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that buildings owned by foreign governments and used by them for pur- 
poses of their delegations to the United Nations are exempt from taxation 
by force of the Headquarters Agreement, then the New York statute is 
merely declaratory of already existing higher law, and, to the extent that 
the statute contains limitations not contained in the compact, such limita- 
tions are invalid. This applies to the 12-mile radius provision, as well as 
to the provision that tax exemption shall be dependent upon the payment 
of certain arrears of taxes and assessments. 

It may appear at first sight that the latter provision is not important, 
inasmuch as it may be assumed that a government would pay all taxes from 
which it is not exempt. The situation, however, is complicated by the fact 
that there is an area of dispute still open, namely, as to property used for 
consular or other public purposes. It is common practice in New York 
City for the consulates to share a building with the United Nations dele- 
gations. Many governments have refused to pay tax assessments upon 
their consular premises on the ground, e.g., that their governments grant 
reciprocal exemption to United States consulates. The City of New York, 
however, has refused to honor requests for exemption even where the State 
Department has endorsed them as a matter of comity. The City limits 
exemptions only to those specifically granted by treaty. 

The consequence of the statutory provision in question is that foreign 
governments are required to relinquish their claim to exemption for con- 
sular premises, as a condition of enjoying an exemption concededly due 
them, except for this condition.*’ It places the foreign government in the 
dilemma of either yielding to a tax claim which it deems unjustified, or 
risking the loss of an express statutory exemption. 

In spite of these shortcomings, it is nevertheless gratifying that the New 
York law has at least recognized the general principle of exemption of dele- 
gation property from real estate taxes. 

Rosert DELSON 


ATTEMPTS TO TRANSMUTE INDEMNITY INTO DISCHARGE OF CLAIMS 
IN EXECUTIVE AGREEMENTS 
In discussing Seery v. United States,’ decided this year in the Court of 
Claims, neither Professor Covey Oliver in his editorial comment in this 
JOURNAL for July, 1955,? nor Professor Arthur Sutherland in his comment 
in the Harvard Law Review for June, 1955,° has called attention to the 
actual language used in the agreement in question. The same significant 
lapse is attributable to the court, some of the parties’ counsel, and the De- 
partment of Justice. The result has been to raise a Constitutional issue 


17 Bishop, loc. cit. supra, note 4, makes a strong case for exemption of real property 
owned by foreign governments and used for consular purposes. See especially pp. 248, 
253, 256. 

1127 F. Supp. 601 (Ct. Cl. 1955); digested in 49 A.J.I.L. 410 (1955). 

2‘*Executive Agreements and Emanations from the Fifth Amendment,’’ 49 A.J.I.L. 
362 (1955). 

8‘*The Flag, The Constitution, and International Agreements,’’ 68 Harv. L. Rev. 
1374 (1955). 
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that could have been avoided. Those who draft such documents will be 
discouraged from choosing language carefully if attention is not paid to 
the words when the agreements come before the courts. 

In the Seery case, the principal question was whether Mrs. Seery was 
barred from her suit for compensation for damage to her property in Aus- 
tria by the following language found in paragraph 6 of Article I of an 
executive agreement between Austria and the United States dated June 
21, 1947: * 


The Austrian Government guarantees the Government of the United 
States to adjudicate individual claims, pay to individuals and settle 
with individuals, both Austrian nationals and others owning prop- 
erty, rendering service or residing in Austria, and to guarantee full 
protection to the United States against any claims for services, sup- 
plies, and other obligations of whatever nature which occurred during 
the period 9 April 1945 to 1 July 1947. 


The Government defended itself against Mrs. Seery’s claim partly on 
the ground that these words of the agreement removed her right to com- 
pensation from the United States for property taken from her for public 
use. The court held that this part of the agreement was invalid under the 
United States Constitution because it purported to have this effect. 

The quoted language, however, says nothing about the claimant’s rights 
against the United States Government. It defines the obligations of the 
Government of Austria in connection with claims against the United States. 
It is certainly not the language of discharge of obligations. Contrast it 
with the words in the Lombardo Agreement concluded with Italy a few 
weeks later,® stating that ‘‘The Government of Italy discharges and agrees 
to save harmless the Government of the United States’’ from various claims 
of individual Italians and others. The same language of discharge was 
used in the 1948 Yugoslav Claims Settlement Agreement,® which was only 
applicable to claims against Yugoslavia, however, not against the United 
States. The Lombardo Agreement, of course, was supported by the dis- 
charge of claims in Article 76 of the Treaty of Peace with Italy,’ which had 
been ratified with the due consent of the Senate. 

The language of the agreement with Austria follows a pattern used in 
many executive agreements providing for the settlement of claims arising 
out of World War II. It made its first public appearance in paragraph 
6 (a) of the agreement of May 16, 1946, with India,® settling Lend-Lease 
and other war accounts: ‘‘The Government of India hereby assumes re- 
sponsibility for the settlement and payment of claims against the Govern- 
ment of the United States. ...’’ This agreement was signed for the 

461 Stat. (4) 4168, T.I.A.S. No. 1920; 67 U. N. Treaty Series 89, No. I: 868. 

5 Memorandum of Understanding of August 14, 1947, 61 Stat. (4) 3962, T.LA.S. No. 
1757, Par. 6 (a); 42 A.J.I.L. Supp. 146 (1948). 

6 62 Stat. (3) 2658, T.I.A.S. No. 1803. 

761 Stat. (2) 1245, T.LA.S. No. 1648. See also Convention between the United 
States and Norway respecting the claims of Hannevig against the United States and 
Jones against Norway, 62 Stat. (2) 1798 (1948), T.I.A.S. No. 1865; Hannevig v. U. 8., 
84 F. Supp. 743 (Ct. Cl. 1949). 860 Stat. (2) 1753, T.I.A.S. No. 1532. 
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United States by Acting Secretary of State Dean Acheson, who had a habit 
of asking for citation of the authority for the undertakings in agreements 
taken to him for signature. His assistants would not in any event have 
been able to pass lightly over the assumption of claims provisions; a fortiort, 
if they had been intended to be real discharges, it may be assumed that 
Mr. Acheson’s own deep understanding of the Constitutional bases of our 
foreign relations would have led him to ask the same questions as those in 
judicial and academic circles who have expressed doubts as to the Presi- 
dent’s power to do this by executive agreement. 

Almost identical assumption of claims language is found in the settle- 
ment agreements with France,® Belgium,’® The Netherlands,"? and others.** 
The relevant portion of the French agreement was before the Court of 
Claims in 1952 in the Etlimar ease. In the Seery decision, that court 
repudiated language in the Htlimar opinion to the effect that an interna- 
tional agreement, concluded without participation by Congress, could de- 
prive a claimant of the right to sue the United States for taking property 
without compensation. Since the failure of the Supreme Court to accept 
the Fourth Cireuit’s reasoning in the Capps case,'* this may prove to be 
the first time any executive agreement has been finally held unconstitu- 
tional, a result that was wholly unnecessary. 

What seems most unfortunate in these eases is the effort of the Govern- 
ment to stretch these agreements beyond the limits of the intent of the 
negotiators, reflected in the way they were written. They were intended 
to be assumptions of responsibility and indemnities by other governments, 
not discharges of individual claims. It was hoped, of course, that the other 
governments would be able to settle directly with the claimants, but no 
words of discharge were inserted. They were written that way precisely 
because of doubts held by many people of the Constitutional power of the 
Executive Branch alone to deprive any person of his claim against the 
United States without just compensation.*® Professor Sutherland’s com- 
ment '® effectively presents reasons why these doubts may have been justi- 
fied. Highly respected opinion, on the other hand, has contended that the 
President does have this power.'* It was not necessary, however, to test 
the power to its fullest extent in these agreements, and no effort was made 
to do so. An undertaking from the other governments to settle the claims 


961 Stat. (4) 4175, T.I.A.S. No. 1928 (1946). 

10 62 Stat. (3) 3984, T.I.A.S. No. 2064 (1946). 

11 61 Stat. (4) 3924; T.I.A.S. No. 1750 (1947). 

12 The texts are collected in various Reports to Congress on Lend-Lease Operations, 
from No. 23 through No. 28. 

13 Etlimar Societe Anonyme v. U. 8., 106 F. Supp. 191 (Ct. Cl. 1952). 

14U. 8. v. Guy W. Capps, Inc., 348 U. S. 296 (1955), affirming 204 F. 2d 655 (4th Cir. 
1953) ; digested in 48 A.J.I.L. 153 (1954) and 49 A.J.I.L. 407 (1955). 

15 See, e.g., Borchard, ‘‘ Extraterritorial Confiscations,’’ 36 A.J.I.L. 275 (1942); 
Jessup, ‘‘The Litvinoff Assignment and the Pink Case,’’ ibid. 282 (1942); Borchard, 
‘‘Treaties and Executive Agreements: A Reply,’’ 54 Yale L.J. 616 (1945). 

1668 Harv. L. Rev. 1374 (1955). 

17 See, e.g., McDougal and Lans, ‘‘ Treaties and Congressional-Executive Agreements: 
Interchangeable Instruments of National Policy,’’ 54 Yale L.J. 181, 534 (1945). 
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was enough; if someone collected from the United States first, a clear obli- 
gation would bind the other government to indemnify the United States. 
If these agreements had been limited to this theory, the Constitutional test 
in court would have been avoided. In the Etlimar case, the plaintiff had 
already received payment from the French Government for all the loss it 
could prove, and it had no right to recover from the United States as well. 
The decision for the Government could have rested on that ground alone. 
In the Seery case, the Government does not have to assert that the claim 
was discharged by the agreement. It need only show that it has been held 
liable, despite the assertion of all other legitimate defenses, for damage done 
by U. S. forces. Automatically there arises the obligation of Austria to 
settle with Mrs. Seery, or to reimburse the United States if the suit has 
gone to final judgment and the damages have been paid. There would 
have been no question of the Constitutional power of the President to enter 


into the agreement. 
H. Carpozo 


THE ORGANIZATION OF CENTRAL AMERICAN STATES: ELECTION 
OF THE SECRETARY GENERAL 


Not until more than three years after the ratification of the Charter of 
San Salvador did the five Central American States find it possible to take 
the first legal step to put into effect the provisions of the Charter.’ 
Ratification of the instrument was accomplished on December 14, 1951; 
but political difficulties arose to delay the meeting of Foreign Ministers 
which was to elect a Secretary General and put the machinery of the 
Charter in motion. For a time it appeared as if the Organization of 
Central American States was to be no more than another dream fading 
away before the harsh realities of political rivalry. 

Finally, however, the first Meeting of Foreign Ministers, which was to 
have been summoned a year after the convention came into force, was 
arranged for August 17, 1955, to be held in Antigua, Guatemala, a 
historic city which had been for more than two hundred years the capital 
of the Captaincy General of Guatemala and, as a plaque on the wall of 
the ancient palace of the Captain General reads, ‘‘the metropolis of 
Central America.’’ The building itself, founded in 1675 and now a 
museum, bears an inscription recording that ‘‘De aqui trradié la cultura 
a todo el Reyno de Goathemala’’—‘From this center culture irradiated 
to the whole of the kingdom of Guatemala.’’ 

Doubtless the meeting was facilitated by the fact that, little more than 
a year before, the Government of Guatemala under President Arbenz had 
been overthrown and a new government set up in which the neighboring 
states had greater confidence. In his opening address the President of 
Guatemala, Colonel Castillo Armas, made it clear that the ultimate ob- 
jective of the new organization, as the preamble of its Charter pro- 
claimed, was political unity, ‘‘the reconstruction of the Central American 
nationality,’’ which, he said, was ‘‘the primary, fundamental and urgent 


1See 46 A.J.L.L. 509 (1952). 
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problem to which all others must be subordinated.’’ But this political 
objective could only be attained after the organization had succeeded in 
developing closer economic, social and cultural ties, on the basis of which 
it would be possible to build political union as the normal superstructure 
in the evolutionary process. 

But in spite of their agreement upon these general principles the 
delegates found themselves presented with a practical problem which, 
for the moment, appeared to threaten the success of the meeting. The 
first item on the agenda had been the election of a Secretary General 
and the establishment of the central Secretariat. It had been agreed that 
the choice should fall to a Costa Rican. But in the meantime Costa Rica 
and Nicaragua had been involved in a controversy that had led the 
Council of the Organization of American States to call a Meeting of 
Foreign Ministers under the Rio Treaty of 1947.2, As a result Nicaragua 
refused to accept any Costa Rican as Secretary General, and only after 
long negotiation was it possible to agree upon Dr. J. Guillermo Trabanino, 
a Salvadoran, to hold the post. Sr. Trabanino was Minister of Foreign 
Affairs of El Salvador at the time of his election; and being a man of 
outstanding character and ability, his selection argues well for the de- 
velopment of the Secretariat into an effective agency of co-operation. 

The budget of the Central American Office was fixed at $125,000 
annually, and quotas were assigned to the different member governments 
for its support. Among other resolutions looking to the promotion of 
the objectives of the organization, one of particular interest is the resolu- 
tion calling upon the Central American Office to give preferential con- 
sideration to the study of a possible Central American Customs Union. 
The flag of the new organization is to be blue in color, with a white center 
in which will appear the traditional shield of Central America surrounded 
with the words, ‘‘Organization of Central American States.’’ * 

C. G. Fenwick 

2See 49 ibid. 235 (1955). 

3See O.D.E.C.A., Primera Reunién de Ministros de Relaciones Exteriores (Publi- 
caciones del Ministerio de Relaciones Exteriores, Antigua, Guatemala). 
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United Nations—powers and procedure of General Assembly—voting 
—mandates—South-West Africa—League of Nations 

VoTING PROCEDURE ON QUESTIONS RELATING TO REPORTS AND PETITIONS 
CONCERNING THE TERRITORY OF SoutH—WestT Arrica. I.C.J. Re- 
ports, 1955, p. 67. 

International Court of Justice.t Advisory Opinion of June 7, 1955. 


By a resolution of November 23, 1954, the General Assembly of the 
United Nations requested the Court to give an advisory opinion on the 
following questions: 


(a) Is the following rule on the voting procedure to be followed by 
the General Assembly a correct interpretation of the advisory 
opinion of the International Court of Justice of 11 July 1950: 

**Decisions of the General Assembly on questions relating to 
reports and petitions concerning the Territory of South-West 
Africa shall be regarded as important questions within the mean- 
ing of Article 18, paragraph 2, of the Charter of the United Na- 
tions’’? 

(b) If this interpretation of the advisory opinion of the Court is not 
correct, what voting procedure should be followed by the General 
Assembly in taking decisions on questions relating to reports and 
petitions concerning the Territory of South-West Africa? 


The Court noted that the rule quoted in the request is Rule F, set out 
in Resolution 844 (IX) adopted by the General Assembly on October 11, 
1954. It noted, further, that a Committee on South-West Africa estab- 
lished by the General Assembly prepared two sets of rules—one relating 
to its own procedure, which was ‘‘designed to be analogous to that which 
was followed by the Permanent Mandates Commission under the League of 
Nations,’’ and the other relating to the procedure to be followed by the 
General Assembly in its consideration of the reports and observations of 
the Committee on South-West Africa. Rule F was part of a regime 
established by resolutions of the General Assembly in which the expressed 
intention was to conform to the Advisory Opinion of 1950. ‘‘The scope 
of Question (a),’’ the Court went on to say, ‘‘is thus limited by the word- 
ing used and by the reference to the General Assembly’s acceptance of 

1 Composed for this case of President Hackworth, Vice President Badawi, and Judges 
Guerrero, Basdevant, Winiarski, Zoriti¢é, Klaestad, Read, Hsu Mo, Armand-Ugon, 


Kojevnikov, Sir Muhammad Zafrulla Khan, Lauterpacht, Moreno Quintana and Cérdova. 
The English text of the opinion is authoritative. 
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the Opinion previously given by the Court. It is therefore essential that 
the Court should keep within the bounds of the question put to it by the 
General Assembly.”’ 

Noting that there was a slight difference between the English and the 
French texts of the question submitted to the Court, and that the French 
version, in asking whether Rule F corresponded to a correct interpretation 
of the previous Opinion, seemed to express more precisely the intention of 
the General Assembly, the Court went on to say: 


It refers generally to the previous Opinion, but the debates in the 
Fourth Committee and in the General Assembly indicate that the 
latter was primarily concerned with the question whether the rule 
as to the system of voting corresponds to a correct interpretation of 
the following passage: 

‘*The degree of supervision to be exercised by the General Assembly 
should not therefore exceed that which applied under the Mandates 
System, and should conform as far as possible to the procedure fol- 
lowed in this respect by the Council of the League of Nations.’’ 

At this stage consideration will be given to the first part of this 
passage, namely, the statement that ‘‘The degree of supervision to be 
exercised by the General Assembly should not therefore exceed that 
which applied under the Mandates System. ...’’ The task of the 
Court is to establish the true meaning of this statement. The question 
is whether this statement may properly be construed as including the 
system of voting to be followed by the General Assembly. 

The function of supervision exercised by the General Assembly gen- 
erally takes the form of action based on the reports and observations 
of the Committee on South-West Africa, whose functions are analogous 
to those exercised by the Permanent Mandates Commission. The 
words ‘‘the degree of supervision’’ relate to the extent of the sub- 
stantive supervision thus exercised, and not to the manner in which 
the collective will of the General Assembly is expressed. 

Accordingly, these words, if given their ordinary and natural mean- 
ing, should not be interpreted as relating to procedural matters. 
They relate to the measure and means of supervision. They comprise 
the means employed by the supervising authority in obtaining adequate 
information regarding the administration of the Territery and the 
methods adopted for evaluating such information, maintaining working 
relations with the Mandatory, and otherwise exercising normal and 
eustomary supervisory functions. The statement that the degree of 
supervision to be exercised by the General Assembly should not exceed 
that which was applied under the Mandates System means that the 
General Assembly should not adopt such methods of supervision or 
impose such conditions on the Mandatory as are inconsistent with 
the terms of the Mandate or with a proper degree of supervision 
measured by the standard and the methods applied by the Council of 
the League of Nations. 

Consequently, the action of the General Assembly in adopting Rule 
F, which prescribes the two-thirds majority rule, cannot be regarded 
as relevant to the ‘‘degree of supervision.’’ It follows that this Rule 
cannot be considered as instituting a greater degree of supervision 
than that which was envisaged by the previous Opinion of the Court. 

* * * 


This interpretation of the words used is confirmed by an examina- 
tion of the circumstances which led to their use. 
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The Court, in the previous Opinion, was answering the question: 
*‘Does the Union of South Africa continue to have international 
obligations under the Mandate for South-West Africa and, if so, 
what are those obligations?’’ It was dealing with two kinds of 
international obligations assumed by the Union of South Africa 
under the Mandate. 

The first kind of obligation was directly related to the administra- 
tion of the Territory and corresponded to the sacred trust of civiliza- 
tion referred to in Article 22 of the Covenant. The Court found 
that these obligations did not lapse on the dissolution of the League 
of Nations. 

The second kind of obligations related to the supervision of the 
administration of the mandated Territory by the League. The Court, 
taking into account the Resolution of the Assembly of the League of 
Nations of April 18th, 1946, and the provisions of Articles 10 and 80 
of the Charter, recognized that the General Assembly was legally 
qualified to exercise the supervisory functions which had previously 
been exercised by the Council of the League. It was necessary for 
the purpose of defining the international obligations of the Union to 
indicate the limits within which it was subject to the exercise of 
supervision by the General Assembly. 

In order to indicate those limits, it was necessary to deal with the 
problem presented by methods of supervision and the scope of their 
application. The General Assembly was competent, under the Charter, 
to devise methods of supervision and to regulate, within prescribed 
limitations, the scope of their application. These were matters in 
which the obligations could be subjected to precise and objective 
determination, and it was necessary to indicate this in a clear and 
unequivocal manner. This was done when it was said in the previous 
Opinion that: ‘‘The degree of supervision to be exercised by the 
General Assembly should not therefore exceed that which applied 
under the Mandates System. . si 

On the other hand, in marking out those limits, the Court did not 
need to deal with the system of voting. In recognizing that the 
competence of the General Assembly to exercise its supervisory func- 
tions was based on the Charter, the Court also recognized implicitly 
that decisions relating to the exercise of such functions must be taken 
in accordance with the relevant provisions of the Charter, that is, the 
provisions of Article 18. If the Court had intended that the limits 
to the degree of supervision should be understood to include the 
maintenance of the system of voting followed by the Council of the 
League of Nations, it would have been contradicting itself and run- 
ning counter to the provisions of the Charter. It follows that the 
statement that ‘‘The degree of supervision to be exercised by the 
General Assembly should not therefore exceed that which applied 
under the Mandates System’’ cannot be interpreted as extending to 
the voting system of the General Assembly. 

Accordingly, the Court finds that the statement in the Opinion of 
July 11th, 1950, that ‘‘The degree of supervision to be exercised by 
the General Assembly should not therefore exceed that which applied 
under the Mandates System,’’ must be interpreted as relating to 
substantive matters, and as not including or relating to the system 
of voting followed by the Council of the League of Nations. . 

* * * 


The Court will now consider whether Rule F is in accord with the 
statement in the Opinion of 1950, that the supervision to be exercised 
by the General Assembly ‘‘should conform as far as possible to the 


568 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


procedure followed in this respect by the Council of the League of 
Nations.’”’ 

While, as indicated above, the statement regarding the degree of 
supervision to be exercised by the General Assembly over the Mandate 
of South-West Africa, relates to substantive matters, the statement 
requiring conformity ‘‘as far as possible’’ with the procedure followed 
in the matter of supervision by the Council of the League of Nations, 
relates to the way in which supervision is to be exercised, a matter 
which is procedural in character. Thus, both substance and procedure 
are dealt with in the passage in question and both relate to the exercise 
of supervision. The word ‘‘procedure’’ there used must be understood 
as referring to those procedural steps whereby supervision is to be 
effected. 

The voting system of the General Assembly was not in contemplation 
when the Court, in its Opinion of 1950, stated that ‘‘supervision 
should conform as far as possible to the procedure followed in this 
respect by the Council of the League of Nations.’’ The constitution 
of an organ usually prescribes the method of voting by which the 
organ arrives at its decisions. The voting system is related to the 
composition and functions of the organ. Taking decisions by a two- 
thirds majority vote or »y a simple majority vote is one of the 
distinguishing features of the General Assembly, while the unanimity 
rule was one of the distinguishing features of the Council of the 
League of Nations. These two systems are characteristic of different 
organs, and one system cannot be substituted for the other without 
constitutional amendment. To transplant upon the General Assembly 
the unanimity rule of the Council of the League would not be simply 
the introduction of a procedure, but would amount to a disregard of one 
of the characteristics of the General Assembly. Consequently the 
question of conformity of the voting system of the General Assembly 
with that of the Council of the League of Nations presents insur- 
mountable difficulties of a juridical nature. For these reasons, the 
voting system of the General Assembly must be considered as not being 
included in the procedure which, according to the previous Opinion 
of the Court, the General Assembly should follow in exercising its 
supervisory functions. 

* * * 

There is, however, another aspect of this question. Rule F is con- 
tained in a group of six special rules, which were adopted by the 
General Assembly in Resolution 844 (IX) of October 11th, 1954. 
They were designed to apply ‘‘as far as possible, and pending the 
conclusion of an agreement between the United Nations and the Union 
of South Africa, the procedure followed in that respect by the Council 
of the League of Nations.’’ It seems to be clear that, both in adopting 
Rule F and in referring Question (a) to the Court, the General As- 
sembly was proceeding upon the assumption that the word ‘‘pro- 
cedure,’’ as used in the second part of the passage in question, in- 
cludes the voting system. It is also necessary to examine the question 
on the basis of that assumption. Looking at the matter from that 
point of view, there is equally no incompatibility between Rule F 
and the previous Opinion. 

It is to be recalled that the Court, in its previous Opinion, stated 
that ‘‘The competence of the General Assembly of the United Nations 
to exercise such supervision and to receive and examine reports is 
derived from the provisions of Article 10 of the Charter, which 
authorizes the General Assembly to discuss any questions or any 
matters within the scope of the Charter and to make recommendations 
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on these questions or matters to the Members of the United Nations.”’ 
Thus, the authority of the General Assembly to exercise supervision 
over the administration of South-West Africa as a mandated Ter- 
ritory is based on the provisions of the Charter. While, in exercising 
that supervision, the General Assembly should not deviate from the 
Mandate, its authority to take decisions in order to effect such super- 
vision is derived from its own constitution. 

Such being the case, it follows that the General Assembly, in 
adopting a method of reaching decisions in respect of the annual re- 
ports and petitions concerning South-West Africa should base itself 
exclusively on the Charter. Article 18 of the Charter authorizes 
the General Assembly to decide whether decisions of this nature 
involve ‘‘important questions’’ or ‘‘other questions.’’ The General 
Assembly has concluded that decisions by it on questions relating to 
reports and petitions concerning the Territory of South-West Africa 
shall be regarded as decisions on important questions to which the 
two-thirds majority rule should apply. It is from the Charter that 
the General Assembly derives its competence to exercise its super- 
visory functions; and it is within the framework of the Charter that 
the General Assembly must find the rules governing the making of 
its decisions in connection with those functions. It would be legally 
impossible for the General Assembly, on the one hand, to rely on 
the Charter in receiving and examining reports and petitions con- 
cerning South-West Africa, and, on the other hand, to reach decisions 
relating to these reports and petitions in accordance with a voting 
system entirely alien to that prescribed by the Charter. 

When the Court stated in its previous Opinion that in exercising 
its supervisory functions the General Assembly should conform ‘‘as 
far as possible to the procedure followed in this respect by the Council 
of the League of Nations,’’ it was indicating that in the nature of 
things the General Assembly, operating under an instrument different 
from that which governed the Council of the League of Nations, 
would not be able to follow precisely the same procedures as were 
followed by the Council. Consequently, the expression ‘‘as far as 
possible’’ was designed to allow for adjustments and modifications 
necessitated by legal or practical considerations. 

In the matter of determining how to take decisions relating to re- 
ports and petitions concerning the Territory of South-West Africa, 
there was but one course open to the General Assembly. It had before 
it a text, Article 18 of the Charter, which prescribes the methods for 
taking decisions. The Opinion of 1950 left the General Assembly with 
Article 18 of the Charter as the sole legal basis for the voting system 
applicable to decisions in connection with its supervisory functions. 
It was on that basis that Rule F was adopted. In adopting that Rule, 
the Generali Assembly acted within the bounds of legal possibility. . . . 

* * * 


The Court therefore considers that Rule F, recited in Question 
(a) . . . is in accord with the passage contained in the Court’s previ- 
ous Opinion, namely, that ‘‘The degree of supervision to be exercised 
by the General Assembly should not . . . exceed that which applied 
under the Mandates System, and should conform as far as possible to 
the procedure followed in this respect by the Council of the League of 
Nations.’’ Accordingly, the Court concludes that Rule F corresponds 
to a correct interpretation of its Advisory Opinion of 1950. 

Question (a) having been answered in the affirmative, it is not 
necessary to consider Question (b).... 
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The Court’s answer to the question submitted to it was unanimous. Judges 
Basdevant, Klaestad and Lauterpacht appended separate concurring 
opinions. 


NATO Status of Forces Agreement—rights of American soldiers 
abroad—reservations to treaties—powers of Secretary of State 

UNITED STATES EX REL. KEEFE v. DULLES. 222 Fed. 2d 390. 

U. 8S. Ct. of Appeals, Dist. of Col., Sept. 16, 1954, rehearing den., 
Oct. 15, 1954, cert. den. Feb. 28, 1955. W. K. Miller, Ct. J. 


In 1953 a private in the United States Army stationed in France 
pleaded guilty in a French court to a charge that in off-duty hours he, 
with another American soldier, had beaten a French cab driver and stolen 
his cab. He was sentenced to five years in prison. Thereupon his wife 
filed in his behalf in the United States District Court for the District of 
Columbia a petition for habeas corpus, naming the Secretary of State, 
the Secretary of Defense and the Secretary of the Army, and charging 
them with conspiring to deprive and actually depriving her husband of 
liberty. The petition was dismissed by the District Court on the ground 
that petitioner was not in respondents’ custody and that the court had no 
jurisdiction. 

On appeal this decision was affirmed. The petition was examined not 
only as one for habeas corpus, but also as one for a mandatory order re- 
quiring the Secretary of State to obtain Keefe’s release through diplomatic 
negotiations. The court pointed out that, under the Senate reservation 
to the ratification of the Status of Forces Agreement? relied upon by 
petitioner, an American observer was required to attend the trial and report 
to the commanding officer any violation of Article VII, sec. 9, of the 
agreement, and the commanding officer was required to ‘‘request the De- 
partment of State to take appropriate action to protect the rights of the 
accused.’’ In this case, the allegation that Keefe’s Constitutional rights 
were violated was not supported by the record. An American Army 
representative attended the trial and reported no unconstitutional ir- 
regularities, and the Secretary of State was not requested by the com- 
manding officer to make representations to France. The court went on to 
say: 

Even had the request been made, whether to grant it would have been 
within the Secretary’s discretion. He was not under a legal duty 
to attempt through diplomatic processes to obtain Keefe’s release. 
Quite to the contrary, the commencement of diplomatic negotiations 
with a foreign power is completely in the discretion of the President 
and the head of the Department of State, who is his political agent. 
The Executive is not subject to judicial control or direction in such 
matters. 


Note: For a statement on behalf of the French Government concerning 
immunities of American armed forces in France see 43 Rev. Critique de 
Droit Int. Privé 892 (1954). 

1U. 8. Treaties and Other International Acts Series, No. 2846; 48 A.J.I.L. Supp. 83, 
100 (1954). 
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Workmen’s compensation—national treatment clause—treaty of com- 
merce with Italy—effect of treaties in American courts—treaty- 
making power—interpretation of treaties 

IANNONE v. Rapory ConstrucTION CorporaTION. 141 N. Y. 8. 2d 311. 

N. Y. Sup. Ct., App. Div., 3d Dept., May 11, 1955, as amended May 18, 
1955. Zeller, J. 


A resident of the United States died of injuries in an industrial accident. 
Death benefits were awarded by the New York Workmen’s Compensation 
Board to his widow, 54 years of age, and minor daughter, both of whom 
were residents and nationals of Italy. Section 17 of the New York Work- 
men’s Compensation Law provides in part: 


Compensation under this chapter to aliens not residents . . . of the 
United States or Canada, shall be the same in amount as provided 
for residents . . . except that the board, may at its option, or upon the 
application of the insurance carrier, shall, commute as of the date of 
death all compensation to be paid to such aliens, by paying or causing 
to be paid to them one-half of the commuted amount of such compensa- 
tion as determined by the board... 

Under this section the Board commuted the awards to one-half of the 

present value of all future payments, on the ground that ‘‘such commuta- 

tion does not constitute treatment of a (non-resident alien) claimant less 

favorable but, indeed, quite possibly more favorable than that accorded 

nationals of the United States.’’ 

On appeal, such commutation was held improper. Article XII (1) of 
the Treaty of Friendship, Commerce and Navigation with Italy * reads: 


The nationals of either High Contracting Party, regardless of alienage 
or place of residence, shall be accorded rights and privileges no less 
favorable than those accorded to the nationals of the other High 
Contracting Party, under laws and regulations within the territories 
of such other High Contracting Party that ... (b) grant to a wage 
earner or an individual receiving salary, commission or other re- 
muneration, or to his relatives, heirs or dependents, as the case may 
be, a right of action, or a pecuniary compensation or other benefit or 
service, on account of occupational disease, injury or death arising out 
of and in the course of employment or due to the nature of employ- 
ment. 
The court pointed out that if the widow had been a United States citizen, 
‘‘she would have been entitled to receive the weekly sum awarded during 
widowhood with two years’ compensation in one sum upon remarriage . 
or, in the event of commutation, the full present value of the award,”’ 
and that if the daughter were a citizen of the United States, ‘‘she would 
have been entitled to receive the weekly sum awarded until she reached 
eighteen years or, in the event of commutation, the full present value of 
the award,’’ and went on to say: 


To award to these non-resident alien dependents only one-half of the 
present value of such awards is obviously treatment different from 
and less favorable than that accorded nationals of the United States. 
The Board’s contention that the commuted awards may ‘‘quite pos- 


163 Stat. 2272. 
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sibly’’ constitute treatment ‘‘more favorable than that accorded 
nationals of the United States’’ rests upon the supposition that 
perhaps the widow or child may not live as long as the actuary tables 
indicate or that the widow may be the one of approximately five 
hundred widows of her age who will remarry. See, Remarriage Tables, 
Dutch Royal Insurance Institution. In attempting to anticipate the 
future of the widow and child, it seems to us better to be guided by 
accepted statistics than to resort to speculation. Such statistics in- 
dicate little likelihood of the occurrence of any of the ‘‘possibilities”’ 
that the Board must have considered. 

The court further rejected the argument that section 17 of the New 
York Workmen’s Compensation Law is not discriminatory ‘‘because it ap- 
plies not only to non-resident alien dependents of a deceased alien-employee 
but also to non-resident alien dependents of a deceased citizen-employee,’’ 
saying: 

However, the rights of dependents to death benefits are created by 
law and not derived from any right conferred upon a deceased em- 
ployee. .. . The benefits accrue not to the deceased employee or his 
estate but directly to his dependents. The comparison to be made 
should be as to the treatment of non-resident Italian dependents and 
dependents who are United States nationals. When that is done, 
we find the treatment of non-resident Italian dependents less favorable 
and, therefore, in violation of the Treaty. 

Noting that a treaty is the supreme law of the land and that the treaty- 
making power extends to all proper subjects of negotiation ‘‘between our 
government and other nations,’’ the court continued: 

The provision of the Treaty previously set forth contains subject 
matter proper for negotiation between sovereign governments and, 
as the Treaty is self-executing, it operates without the need of any 
legislation. Hence, it must be applied and given authoritative effect 
by the courts of this State. ... In the circumstances of this case, sec- 
tion 17 of the Workmen’s Compensation Law is inconsistent with the 
Treaty and must give way to superior national policy. To comply 
with such policy, the Workmen’s Compensation Board must award 
the funeral expenses to the person entitled thereto and the periodic 
compensation benefits to the widow and minor child as prescribed by 
paragraph 2 of section 16 of the Workmen’s Compensation Law or, if 
the Board deems it advisable to commute the periodic payments 
pursuant to section 25, it must cause to be paid the full present value 
of the awards in one or more lump sum payments as it would do for 
citizens. 

Note: This decision was followed in Viselli v. Martino, 140 N.Y.S. 2d 
643 (N. Y. Sup. Ct., App. Div., 3d Dept., May 11, 1955). 


Relation of international law and municipal law—treaties—courts of 
India—state succession—private rights—international personality 
D. D. Cement Co. v. COMMISSIONER OF INCoME Tax. All India Rep. 
1955 Pepsu 3. 
India, Pepsu High Court, June 7, 1954. Chopra, J. 
Applicant company entered in 1938 into an agreement with the ruler 


of Jind State whereby it was granted, inter alia, a monopoly of cement 
production and the right not to be assessed income taxes above a stated 
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rate. In 1948 the ruler of Jind and seven other rulers entered into a 
Covenant agreeing to integrate their territories into a new state to be 
known as Patiala and East Punjab States Union (Pepsu) and to make over 
the administration of their respective states to the government of the new 
state. The Covenant provided in part that ‘‘all duties and obligations of 
the Ruler pertaining or incidental to the Government of the Covenanting 
State shall devolve on the Union and shall be discharged by it.’’ Sub- 
sequently, the Government of Pepsu ordained that the laws of Patiala 
State were to replace those of the other Covenanting States, and the ap- 
plicant company was thereupon assessed income tax under Patiala law at a 
rate in excess of that under its agreement with Jind State. The company 
claimed that the tax should be reduced to the maximum permissible under 
the agreement, arguing, inter alia, (1) that the Act abrogating, in effect, 
the terms of the agreement was ‘‘ultra vires the Covenant’’ which was the 
source of the legislative power of the Pepsu Government, since the obliga- 
tion not to charge a tax above the agreed rate devolved by virtue of the 
Covenant on the Union, and (2) that the Act did not recognize the gen- 
eral principles of international law. 

The court, rejecting both arguments, held the assessment under the 
new law valid. It considered the nature of the Covenant and concluded 
that the latter was a treaty, and as such not enforceable by a municipal 
court. The court said in part: 


It [the Covenant] embodies the terms on which the Rulers agreed 
and decided to unite or federate and bring into existence a new Inter- 
national Persona |sic]. This is one of the circumstances under which 
a State personality breaks or ceases to exist and the results in such a 
case are not materially different from those which flow when a sover- 
eign State cedes to or is subjugated by another sovereign State. The 
Instrument of Accession executed in any of the circumstances is gen- 
erally known as a treaty and recognized as an act of State... . It is 
not within the province of municipal courts to enforce or grant relief 
in respect of rights, howsoever forceful, reasonable and equitable they 
may appear to be, arising out of a treaty. The transactions of in- 
dependent States between one another are governed by other laws 
than those which municipal courts administer, and rights supposed 
to be acquired thereunder cannot be enforced by such courts. Relief 
in such cases has to be sought not in the precincts of law courts ‘‘but 
along the corridors of diplomacy.’’ The rights against the previous 
sovereign ceased to exist. Legally enforceable rights against the new 
Sovereign are those and only those which that Sovereign by subsequent 
agreement or recognition, express or implied, or by legislation chooses 
to confer. Any obligation assumed under the treaty either to the 
ceding Sovereign or to individuals is not one falling under this 
category. 


Turning to the argument based on general principles of international law, 
the court said in part: 


Under the international law, obligations of the successor State 
with regard to private property of private individuals, particularly 
land as to which the title had already been perfected before the con- 
quest or annexation, are widely different from the obligations which 
arise in respect of personal rights by contracts. As regards the 
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contractual obligations of the ceding State it is for the new State to 
consider and decide which of them it is prepared to recognize and 
which others to repudiate. The principles of international law, as 
enunciated by the various authorities, do not insist on their wholesale 
recognition by the conquering or annexing State. In any case, legis- 
lation otherwise validly made and promulgated by the new State can- 
not be regarded as invalid or inoperative merely because it is not in 
consonance with or contravenes such supposed principles of inter- 
national law, and no relief on that account can be granted by the 
municipal courts to persons adversely affected thereby. 


The court supported its conclusions by an extensive review of British and 
Indian decisions, opinions of writers, and other authorities. 

Note: A right to use irrigation water in perpetuity without payment 
of water rates, granted to petitioner’s father by the ruler of Nabha State 
by private statute, was held enforceable as against the successor Pepsu 
State because failure to demand payment of water rates over a period of 
four years implied recognition of the right by the new sovereign. S. 
Mihan Singh v. Sub-Divisional Officer, All India Rep. 1955 Pepsu 20 (May 
3, 1954). 


Sovereign immunity—international law in Berlin courts—real prop- 
erty—use for diplomatic purposes—immunity from execution of 
judgment—status of Latvia—recognition—Allied occupation of Ber- 
lin—restitution law 

Mrs. J. W. v. Repusuic oF Latvia.? 

Germany, (West) Berlin, Kammergericht, 15. Zivilsenat, Feb. 25, 
1955. 


Plaintiff brought a restitution action against the Republic of Latvia, 
claiming real property in Berlin which she sold in 1939 because of racial 
persecution. An appeal from a decision in plaintiff’s favor? was re- 
jected. The appellate court held that whether or not Article 25 of the 
Constitution of the German Federal Republic was in effect in Berlin, the 
Berlin courts must apply international law in problems of exterritoriality 
and domestic jurisdiction. In international law, there are two theories of 
sovereign immunity—the theory of absolute immunity and the restrictive 
theory of differentiation. According to the latter, there is no immunity 
where the foreign state enters the sphere of private law. The courts tend 
to embrace this theory to an increasing extent. ‘‘This has become a 
necessity, since states are increasingly active in the field of private law, 
especially in commercial relations.’’ The restrictive theory was accepted 
by the Austrian Supreme Court in a decision of May 10, 1950, after a 
thorough review of cases in various countries. German courts are also 
lately inclined to adopt this theory. The court went on to say: 

When acquiring real property, the foreign state enters into the private 
sphere. Furthermore, embassy buildings and residences of the 
diplomatic representatives are not part of foreign countries; they are 


1 Digested from translation of decision made available by Mr. Paul Reiner of the 
New York Bar. 248 A.J.I.L. 161 (1954). 
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part of our country. The law only provides that these localities 
basically must not be entered against the will of those having rights, 
since one must not interfere with the diplomatic activities. This, how- 
ever, applies only to those localities which the exterritorial persons 
actually use, a temporary interruption of their use being immaterial. 
The mere acquisition for embassy purposes of a building does not 
create exterritoriality until the building is put to use for embassy 
services. 
Holding that these rules applied also under the Restitution Law, which 
was enacted by the Occupying Powers, the court referred with approval 
to ‘‘the prevailing theory of international law which permits execution of 
a judgment whenever the foreign state is subject to the domestic jurisdic- 
tion,’’ and pointed out that the property in litigation had not been used 
by Latvia since the Soviet occupation of that country. It went on to say: 


In view of the general situation, it cannot be assumed that the building 
will be made use of by the defendant again for diplomatic purposes 
in the foreseeable future. It is, therefore, impossible to say that the 
interruption of the use for diplomatic purposes of the building is of 
temporary character only. We confirm, therefore, the opinion of the 
Landgericht that the land is subject to the restitution jurisdiction, 
since, at the present time, it neither serves diplomatic purposes nor 
will it serve such purposes in the foreseeable future. .. . 

The court then considered the question whether the Republic of Latvia, 
after its incorporation into the U.S.S.R., was still a suable person, and 
gave an affirmative answer, since a Latvian Government in Exile existed 
in London with the consent of the host country, and since the United 
States continues to recognize the Republic of Latvia and its representa- 
tives. The latter fact is decisive, since the property in litigation is situated 
in the American sector of Berlin, where the United States exercises supreme 
power by right of occupation. Defendant, moreover, was properly repre- 
sented in these proceedings under the authority of the senior Minister of 
Latvia in London who was recognized by the United States as entitled to 
represent his country. 

The court then considered the merits of the claim and held that restitu- 
tion was due. Under the circumstances of the case, the payment of the 
purchase price in British currency outside of Germany did not adequately 
protect the claimant’s interests within the meaning of the Restitution Law. 
Also, despite the devaluation of the British pound since 1939, the claimant 
was not required to return a higher amount in pounds than that which 
she received in 1939 as the purchase price. 


Territorial sea—high seas—jurisdiction over whaling—Peru 
OF SAUGER ET AL.? 
Peru, Port Officer of Paita, Nov. 26, 1954. 


Summary proceedings were instituted on November 17, 1954, against 
the masters of five vessels for breach of certain provisions of the Peruvian 


1 Digest prepared on the basis of a translation made by Miss Rosa Amada Segarra 
from text in Enrique Garcia Sayan, Notas sobre la Soberania Maritima del Peri— 
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Port Authorities and National Merchant Marine Regulations approved 
by Supreme Decree No. 21 of October 21, 1951. The essential facts as 
found by the court were as follows: A whaling fleet consisting of at least 
11 ships was sighted by units of the Peruvian Navy in a position 110 miles 
from the Peruvian coast. Two of the whalers were captured at a distance 
of 126 miles from the Peruvian coast and three vessels were intercepted 
later when they took to flight. The whalers were forced to stop by 
‘‘warning measures,’’ which caused neither damage nor casualties, after 
they had failed to obey orders to stop. None of the masters was able to 
produce ship’s logs, engine-room logs or charts, whaling registers or 
whaling schedules. The court stated in part: 


5. It has also been proved that the arrested ships and those which 
made off had operated within Peruvian territorial waters and had 
taken between 2,500 and 3,000 whales. ... The fact that the Olympic 
Challenger was captured outside the 200-mile limit does not weaken 
that evidence in any way, for those depositions show that when the 
mother-ship received word of the capture of the first two of the ships 
just mentioned she proceeded continuously for 24 hours at high speed 
with special precautions, so that she was able to leave the zone and 
reach the point from which she was obliged to return and be im- 
pounded in this port. The Olympie Challenger was the ship which 
directed the catchers and gave them their bearings, and received and 
processed the catch taken within the 200-mile limit: about 6,800 tons 
of whale oil was found in her tanks. 

6. Hunting and fishing in territorial waters is permitted only to 
Peruvian nationals and to aliens domiciled in the Republic, by article 
731 of the Port Authorities Regulations. Foreign vessels are not per- 
mitted to fish in territorial waters. Whaling and the commercial 
utilization of its products are industries which may be carried on by 
any citizen of the nation or by any alien domiciled in Peru subject 
to the provisions of the existing statutes and regulations. Individuals 
and commercial undertakings intending to engage in these industries 
are required to apply to the Supreme Government for a license to do 
so; and for whaling it is necessary to apply for a special concession 
under articles 740, 742 and 743 of the Port Authorities and National 
Merchant Marine Regulations. The captains and agents of the ar- 
rested ships had acted in full knowledge of the declaration of the 
maritime zone published by Peru, Chile and Ecuador in 1952, but none 
of them had obtained such a license or special concession. 

7. The Supreme Decree of 1 August 1947 . . . lays down that na- 
tional sovereignty and jurisdiction are to be extended over the sea ad- 
joining the shores of the national territory, whatever its depth and in 
the extension necessary to preserve, protect, maintain and utilize 
natural resources and wealth of any kind which may be found in or 
below those waters. These provisions are in harmony with those of 
the declaration of the maritime zone signed by Peru, Chile and Ecuador 
on 18 August 1952, to ensure the conservation and protection of their 
natural resources and to regulate the use thereof to the greatest pos- 
sible advantage of each country; hence it is likewise the duty of each 
Government to prevent the said resources from being used outside the 


Defensa de las doscientas millas de mar peruano ante las recientes transgresiones 
(Lima, 1955), reviewed below, p. 593. Text also in 14 Rev. Peruana de Der. 
Internacional 263 (1954), with related documents. 
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area of its jurisdiction so as to endanger their existence, integrity and 
conservation to the prejudice of peoples so situated geographically that 
their seas are irreplaceable sources of essential economic materials. .. . 

8... . article 764 of the Port Authorities Regulations . . . [lays] 
down that any person or undertaking intending to fish or hunt either 
in coastal or in deep waters shall be required to apply to the Supreme 
Government for a license. This provision . . . applies to individuals 
and bodies corporate, national and alien, whether domiciled in Peru 
or not, operating within or outside territorial waters; for the expres- 
sion ‘‘deep water’’ hunting and fishing is expressly defined in article 
735 of the Regulations as hunting or fishing carried on outside the 
territorial waters of the Republic . . . this requirement of a license . . 
in the present case was not complied with. ... 

10. In this case not only has a breach of the Port Authorities 
Regulations been committed, but there has also been evasion of pay- 
ment of dues and the provocative attitude of the masters and of the 
persons who have instructed them to trespass in territorial waters. 
They were debarred from entering these because it was common 
knowledge that they had had notice of the prohibition by Peru of en- 
croachment on her waters. Although these circumstances have not 
been a subject of examination, in these proceedings, they constitute 
circumstances aggravating the offense charged. 

11. By article 33 port officers are empowered to punish offenses 
against the Regulations by the penalties and in the manner set forth 
in that article. Article 34 lays down that any offense for which the 
Regulations do not expressly provide a penalty shall render the 
offender liable to a fine proportional to the gravity of the offense. 

12. The act charged is an offense against the Regulations, punish- 
able under the two articles just cited by a penalty appropriate to the 
gravity of the offense itself and also to the numerous attendant cir- 
cumstances, including the use and deployment of units of the Navy 
and Air Force to put down the offense. 


The court accordingly ordered the five masters and the owners of the 
arrested ships to pay ‘‘jointly and in common’”’ a fine of $3,000,000 ‘‘or 
its equivalent in the national currency’’ within five days; the ships to re- 
main impounded as security for the payment of the fine and to be released 
upon its payment in full. 


NoTES 
United Nations Charter—effect in American law—human rights 


In Rice v. Sioux City Memorial Park Cemetery, 349 U. S. 70, May 9, 
1955, the U. S. Supreme Court, per Frankfurter, J., referring to its prior 
decision by an evenly divided court, 348 U. S. 880, 75 S. Ct. 122, affirming 
by necessity a decision of the Supreme Court of Iowa rejecting the con- 
tention that the United Nations Charter forbade giving effect to a restric- 
tive contract clause as a defense in an action growing out of denial of 
burial privileges to an American Indian,’ said in part: 

The Iowa courts dismissed summarily the claim that some of the 
general and horatory language of this Treaty, which so far as the 
United States is concerned is itself an exercise of the treaty-making 

148 A.J.LL. 159 (1954). 
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power under the Constitution, constituted a limitation on the rights 
of the States and of persons otherwise reserved to them under the 
Constitution. It is a redundancy to add that there is, of course, no 
basis for any inference that the division of this Court reflected any 
diversity of opinion on this question. 


Sources of international law—treaties—salvage of seaplane 


Holding that ‘‘a seaplane when on the sea is a marine object which is 
subject to the maritime law of salvage’’ in a case involving salvage of a 
private American seaplane by a Polish vessel on the high seas, the U. S. 
Court of Appeals, 2d Cir., relied in part on Article 26 of the Havana 
Convention on Commercial Aviation of 1928 (47 Stat. 1901) and on provi- 
sions in the Paris Air Navigation Convention of 1919 and the [unratified] 
Brussels Convention of 1938 on Salvage of Aircraft at Sea, saying: 


Although no international convention appears to control our decision 
here, we think it well worth noting that there is this highly reputable 
concensus [sic] of thought expressed by those participating in the 
development of international law. . 


Lambros Seaplane Base v. The Batory, 215 F. 2d 228 (2d Cir., Aug. 17, 
1954). 


War—determination of existence—termination—enemy property— 
leases—insurance—criminal law 


In National Savings and Trust Company v. Brownell, 222 F. 2d 395 
(Dist. of Col., March 3, 1955, cert. den. June 6, 1955), it was held that 
certain orders made in February and May, 1951, vesting enemy (German) 
property were valid, since the Constitutional war power had not terminated 
despite prior cessation of hostilities, neither Congress nor the President 
having declared the end of the war. 

**Duration of the war,’’ as used in certain leases executed in July and 
August, 1945, was construed not to extend beyond the formal surrender 
of Japan on September 2, 1945. Syquia v. U. S., 124 F. Supp. 638 (Ct. of 
Cl., Oct. 5, 1954). 

The United States was held to be a ‘‘country at war’’ during the 
Korean conflict within the meaning of an exclusion clause in a life in- 
surance policy, the court saying in part: 


The purpose of a war service clause is to define a risk and exclude it 
from the general coverage of the policy. If ‘‘war’’ is given its or- 
dinary, popular meaning, liability is determined by actual combat, a 
factor which naturally affects the risk; if given its strict, constitutional 
meaning, liability is determined by a formal declaration which, unless 
coupled with actual combat, does not increase or decrease the risk. 
In the light of the apparent object of the clause, we conclude that the 
parties did not intend to have the language used, construed in its 
strict, technical sense. 


Christensen v. Sterling Insurance Company, 284 Pac. 2d 287 (Sup. Ct. of 
Wash., Dept. 2, May 26, 1955). 
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To the same effect: Lynch v. National Life and Accident Insurance Co., 
278 S.W. 2d 32 (Mo., St. Louis Ct. of App., April 19, 1955). 

Possession of a certain flag on April 29, 1946, was held to be possession 
of an enemy flag during ‘‘existence of war’’ between the United States 
and Japan within the meaning of a penal statute. Hawaw v. Yamamoto, 
39 Hawaii 556 (Sup. Ct. of Hawaii, Oct. 29, 1952). 


Vesting of German property after termination of war—Joint Resolu- 
tion of Oct. 19, 1951—Constitutional war power—due process 


In Ladue & Co. v. Brownell, 220 F. 2d 468 (7th Cir., March 18, 1955), 
the court held that German property could be validly vested in 1953, 
despite the formal termination of the war by the Joint Resolution of Oc- 
tober 19, 1951, since the power to seize such property was expressly re- 
served and extended by the Joint Resolution and was within the Constitu- 
tional war power; consequently, it was not a denial of due process. 

For other American decisions dealing with enemy property see: Bantel v. 
McGrath, 215 F. 2d 297 (10th Cir., Aug. 18, 1954, rehearing den. Sept. 29, 
1954) ; Brownell v. Schering Corporation, 129 F. Supp. 879 (D. New Jer- 
sey, March 21, 1955) ; Pedersen v. Brownell, 129 F. Supp. 952 (D. Oregon, 
March 23, 1955); Brownell v. National City Bank, 131 F. Supp. 60 
(S.D.N.Y., May 3, 1955); and In re Zimmerman’s Estate, 283 Pac. 2d 68 
(Calif., Dist. Ct. of App., 3d Dist., May 3, 1955). 


Status of Filipinos in the United States—ezxclusion of aliens entering 
U.S. from Alaska 


A Filipino residing in the United States since 1928 lost his United 
States nationality when the Philippines became independent in 1946; but, 
although convicted in 1948 of a crime involving moral turpitude, was not 
excludable as an inadmissible alien under See. 212 (d) (7) of the Immigra- 
tion and Nationality Act of 1952, 8 U.S.C.A. § 1182 (d) (7), after a visit 
to Alaska for seasonal employment, since the provision was not intended to 
apply to an alien permanently residing in the United States who goes to 
a territory for temporary employment and then seeks to return. JU. S. v. 
Boyd, 222 F. 2d 445 (9th Cir., May 10, 1955). 


Status of Wake Island—U. S. immigration law 


Arrival at Honolulu from Wake Island is not ‘‘entry’’ into the United 
States, since Wake Island is not a foreign port or place nor an outlying 
possession of the United States within the meaning of the Immigration 
and Nationality Act of 1952. U.S. v. Paquet, 131 F. Supp. 32 (D. Hawaii, 
May 23, 1955). 


International claims commissions—attorney’s fees 


For a case involving a claim for attorney’s fees for services rendered 
before the General Claims Commission, United States and Mexico, and 
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American-Mexican Claims Commission, see Jones v. Pearce, 277 S.W. 2d 
934 (Texas, Ct. of Civ. App., Austin, March 30, 1955, rehearing den. 
April 20, 1955). 


Consuls—basts of powers—representation of nationals—recognition 
by receiving state 


In In re Bedo’s Estate, 136 N.Y.S. 2d 407 (Surr. Ct., Bronx Co., Jan. 7, 
1955), the court held that attorneys retained by a foreign consul must 
furnish proof of his recognition by the Department of State and not 
merely of the commission issued by his own government, but rejected the 
contention that in the absence of a treaty a consular officer of Czecho- 
slovakia has no authority to appear for his nationals, saying in part: 


The rights, powers and duties of consuls and consular officers rest on 
international law as well as on statute, regulation and treaty stipula- 
tions. ... 

Our courts have consistently given recognition to the power of a 
foreign consular officer recognized by our government to assert or 
defend the property rights of his nationals irrespective of whether or 
not he has been accorded the right to represent them in court by 
provision of treaty or otherwise... . 


Enemy aliens—distribution of estates—effect of Brussels Agreement 


The distributive share of a resident of Germany was held payable 
directly to the state of The Netherlands, decedent’s domicile, pursuant to 
the Brussels Agreement of Dec. 5, 1947, made under statutory authority. 
In re De Moor’s Estate, 139 N.Y.S. 2d 381 (Surr. Ct., N. Y. Co., March 
11, 1955). 


Nationalization of foreign bank—receivership in New York—effect of 
International Monetary Fund Agreement 


In an action seeking to place the assets of an allegedly nationalized 
Czechoslovak bank into receivership under Sec. 977-b of the New York 
Civil Practice Act, the court ordered a trial of the issue whether the bank 
was still in position to meet its obligations, but held that since the with- 
drawal of Czechoslovakia from the International Monetary Fund, as shown 
by a press release of the Fund and a letter from the Department of State, 
Article VIII, Sec. 2(b), of the Fund Agreement no longer barred plaintiffs 
in this action. Stephen v. Zivnostenska Banka, National Corp., 140 N.Y.S. 
2d 323 (N. Y. Sup. Ct., Spee. Term, N. Y. Co., March 25, 1955). 


Distribution of estates—beneficiaries in Hungary—consuls 


Ordering the distributive shares of residents of Hungary (represented 
by the Hungarian Consul) in the estate of a testatrix in New Jersey paid 
into probate division of the county court under a statute authorizing such 


1U. 8. Treaties and Other International Acts Series, No. 2230. 
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action where it appears that a legatee or next of kin would not have the 
benefit or use or control of the money or property, the court noted that 
application for distribution may be renewed at any time, and said: 


Pending that renewal, inter alia it is hoped that counsel will make 
inquiries concerning the currency exchange rate between this country 
and that of Hungary, and the attitudes of the Department of State 
and Attorney-General. 


In re Valencki’s Estate, 114 A. 2d 26 (N. J., Mercer County Ct., Probate 
Div., May 11, 1955). 


AMERICAN CASES ON NATIONALITY 


Naturalization. U.S. v. Menasche, 348 U. S. 528 (U. S. Sup. Ct., April 
4, 1955) (effect of saving clause of Immigration and Nationality Act of 
1952 on naturalization proceedings) ; Pons v. U. S8., 220 F. 2d 399 (1st Cir., 
March 22, 1955) (ineligibility by reason of exemption from military serv- 
ice; effect of treaty of 1902 with Spain); Bannout v. Brownell, 129 F. 
Supp. 488 (Dist. of Col., March 8, 1955) (action for declaratory judgment 
to establish eligibility) ; Petition of Scaccio, 131 F. Supp. 154 (N.D. Calif., 
8.D., April 25, 1955) (ineligibility of conscientious objector). 


Actions to declare citizenship or for habeas corpus—jurisdiction, pro- 
cedure and evidence. Lue Chow Kon v. Brownell, 220 F. 2d 187 (2d Cir., 
March 10, 1955) ; Lee Dong Sep v. Dulles, 220 F. 2d 264 (2d Cir., March 
10, 1955) ; U. S. v. Shaughnessy, 220 F. 2d 537 (2d Cir., March 15, 1955) ; 
Ng Kwok Gee v. Dulles, 221 F. 2d 942 (9th Cir., April 25, 1955) ; Correia 
v. Dulles, 129 F. Supp. 533 (D. Rhode Island, March 29, 1954); Ly Shew 
v. Acheson, 131 F. Supp. 113 (N.D., Calif., $.D., April 1, 1955) ; Ah Kong 
v. Dulles, 130 F. Supp. 546 (D. New Jersey, April 7, 1955); Lee Shew v. 
Brownell, 130 F. Supp. 454 (N.D. Calif., S.D., April 11, 1955). 


Denaturalization. Lansky v. Savoretti, 220 F. 2d 906 (5th Cir., March 
30, 1955) (subpoena requiring testimony of citizen under investigation) ; 
Carroll v. Savoretti, 220 F. 2d 910 (5th Cir., March 30, 1955) (privilege 
against self-incrimination) ; Baghdasarian v. U. S., 220 F. 2d 677 (lst 
Cir., April 13, 1955) (insufficiency of evidence) ; U. S. v. Candela, 131 F. 
Supp. 249 (S.D.N.Y., Oct. 14, 1954, rehearing den. Nov. 24, 1954) (neces- 
sity of affidavit of good cause). 


Expatriation. Dulles v. Iavarone, 221 F. 2d 826 (Dist. of Col., Dee. 
16, 1954) (father’s naturalization abroad, failure to acquire U. S. residence 
before age of 23); Alata v. Dulles, 221 F. 2d 52 (Dist. of Col., Jan. 27, 
1955) (involuntary oath of allegiance to foreign state) ; Augello v. Dulles, 
220 F. 2d 344 (2d Cir., March 9, 1955) (involuntary oath of allegiance to 
foreign state) ; Yoshio Murakami v. Dulles, 221 F. 2d 588 (9th Cir., April 
13, 1955) (voluntary renunciation in relocation center); Couwmas v. 
Brownell, 222 F. 2d 331 (9th Cir., May 9, 1955) (voluntary oath of al- 
legiance to foreign state, residence for two years in country of birth). 
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Extradition—United States and Canada—mail fraud—double crims- 
nality—validity of Extradition Convention of 1951 


The Superior Court of Quebec, Canada, refused extradition of two 
Canadians indicted in the United States for violating the Federal mail 
fraud statute and the Securities Act of 1933 by fraudulent solicitation ‘by 
telephone and mail from Canada of orders for securities. The extradition 
was sought under the provisions of the Supplementary Extradition Con- 
vention of 1951 between Canada and the United States’ which added two 
numbers to the list of extraditable offenses. The court, referring to the 
principle of double criminality, held that number 114A, dealing with frauds 
in general, did not contemplate indictments under the United States mail 
fraud statute and the Securities Act, the only Canadian counterpart of 
which was a mail fraud clause in the Criminal Code, and that the charge 
was not within the mail fraud (11B) number, since it involved telephone 
calls. It was unnecessary, the court added, to pass on the validity of 
the supplementary convention, which was executed not in the name of 
Her Majesty, as prescribed by Sec. 2(b) of the Canadian Extradition Act, 
but between ‘‘Canada and the United States of America.’’ U.S.A. v. 
Link and Green, Dee. 17, 1954, 21 Crim. Rep. 177; leave to appeal denied 
by Supreme Court of Canada. (For a note see 68 Harv. L. Rev. 1463 
(1955).) 


Foreign armed forces—privileges and immunities—U. S. base in 
Canada—NATO Status of Forces Agreement 


The Supreme Court of Newfoundland, Canada, affirmed a decision on 
circuit? dismissing an action for libel against the Commander of the 
United States Air Force Base in Newfoundland which grew out of the 
preparation and distribution to servicemen of a booklet listing plaintiff’s 
premises as off-limits. The court held the occasion to be one of qualified 
privilege, there having been no malice or negligence on defendant’s part 
in letting the booklet fall into the hands of civilians. It also indicated 
that provisions of Article VIII, Clauses 5(a) and (c), of the NATO 
Status of Forces Agreement concerning civil claims incorporates ‘‘the 
existing law,’’ foreign forces in Canada standing for this purpose in the 
same position as Canadian forces. Gallant v. West, Jan. 17, 1955, 36 
M.P.R. 14. 


Treaties—ratification—entry into force—interpretation 


In Debendra v. Amarendra, All India Rep. 1955 Caleutta 159, Aug. 235, 
1954, the Caleutta High Court, India, held that Chandernagore became 
Indian territory on June 9, 1952, the date of exchange of ratifications of 
the treaty of cession of February 2, 1951, between India and France. 
Article XII of the treaty provided in part: ‘‘This Treaty shall come into 


1U. 8S. Treaties and Other International Acts Series, No. 2454. 
249 A.J.I.L. 412 (1955). 
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force on ratification by the governments concerned, the instruments of 
ratification being exchanged in Paris.’’* 


Treaties and municipal law—Austrian courts—interpretation—rail- 
ways 


The Austrian Supreme Court held that the International Convention on 
the Transport of Goods by Rail prevailed over inconsistent provisions of an 
Austrian law which came into force on the same day (Oct. 1, 1938), re- 
ferring, inter alia, to the preparatory work of the convention. Decision 
of Dee. 2, 1953, 82 Journal du Droit Int. (Clunet) 175.? 


Austria—status—prewar treaty with France 


In two recent decisions French courts held that Austrian nationals 
were exempt under a Franco-Austrian treaty of 1925 from the require- 
ment of cautio judicatum solvi, on the authority of letters from the 
Ministry of Foreign Affairs to the effect that Austria was not at war with 
France and that in the Declaration of Moscow of 1943 the four Allied 
Powers had undertaken to consider the German annexation of Austria null 
and void. 82 Journal du Droit Int. (Clunet) 165 (with a note by J. B. 
Sialelli in which recent French decisions concerning the status of Vietnam 
and Belgian Congo are mentioned). 


Treaties—interpretation—French courts 


For decisions of French courts concerning the binding force of inter- 
pretation of treaties by the French Government, see 43 Rev. Critique de 
Droit Int. Privé 771, 778 (1954). 


Treaties—effect of war—international aviation—Warsaw Convention 
—Germany 


In a case growing out of delay in the delivery of goods shipped by air 
from West Germany to Italy, the Landgericht of Hamburg, West Ger- 
many, regarded the Warsaw Convention * applicable, since the convention, 
which Germany ratified in 1933, was part of German law. It was not 
necessary to decide, the court said, whether the convention was in force 
during the war; since the end of the war it has been in force between West 
Germany and various other states as shown by declarations of the con- 
tracting states. (The court did not mention the fact that Italy, which 
went to war with Germany in 1943, was not one of the states with which 
the West German Government had made arrangements for the renewed 
application of the convention.) Scandinavian Airlines System v. Firma 
Oskar Wucherpfennig, April 6, 1955, 4 Zeitschrift fiir Luftrecht 226 
(1955). (A note by Alex Meyer is appended to the report of this case.) 

1 Text in Indian Year Book of International Affairs, 1953, p. 323. 


2See article by Seidl-Hohenveldern, above, at p. 461, note 75. 
$49 Stat. 3000. 
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State succession—treaties—I ndonesia—eztradition—treaties in British 
courts—effect of Foreign Office statement 


The High Court of Singapore held on Aug. 15, 1950, that a request of 
the Republic of the United States of Indonesia for the extradition of one 
Westerling could not be granted. Although the court, with some re- 
luctance, accepted as binding a statement by the Attorney General on the 
authority of the Foreign Office that the Republic had succeeded to the 
rights and obligations of the Kingdom of The Netherlands under the 
Anglo-Netherlands Extradition Treaty of 1898 in respect of Indonesia, 
the Republic was not named in any Order in Council as a state to which 
the British Extradition Act of 1870 applied, as required by that Act. 
Without such an Order the treaty was inoperative. For text of the 
decision see R. W. G. de Muralt, The Problem of State Succession with 
Regard to Treaties 146 (1954). 


Former Italian colonies—jurisdiction of Italian courts—Eritrea 


The Italian Court of Cassation, United Sections, held on March 3, 1953, 
that it had no jurisdiction to review, on a petition lodged in January 
1952, a decision of the Court of Appeal of Asmara, Eritrea, since Italian 
judicial jurisdiction in Eritrea terminated as of Sept. 15, 1952, when the 
Ethiopian-Eritrean federation was proclaimed. Passi v. Sonzogno, 37 Riv. 
di Dir. Int. 579 (with an extensive note by Pasquale Paone). 


Trust territories—Somaliland—appellate jurisdiction of Italian court 
—powers of administrator 


In a decision of Aug. 10, 1954, the Italian Court of Cassation, United 
Sections, upheld the validity of an ordinance of the Italian Trust Ad- 
ministrator of Somaliland dated April 12, 1950, providing for appeals 
from judicial decisions in Somaliland to the Court of Appeal in Rome, and 
its applicability to decisions rendered prior to April 1, 1950, the date on 
which the administration of the territory was transferred to Italy. In its 
opinion, the court discussed at length the legal nature of the trusteeship 
and the powers of the Administering Authority. 38 Riv. di Dir. Int. 76. 


High seas—Italy—absence of power to grant exclusive concessions— 
taking possession of abandoned property 


In acquitting defendants of a charge of theft, the Tribunal of Trani, 
Italy, held that they committed no crime in dragging from the bottom 
of the sea 22 miles off the Italian coast certain munitions of war abandoned 
by the Allies, since neither by international law nor by Italian law was the 
Italian state entitled to these objects or authorized to grant an alleged 
exclusive concession for the recovery of such objects on the high seas; the 
only way to acquire title to such objects being through occupation, 1.e., 
taking of possession coupled with animus occupandi. Case of Gasparon 
et al., June 19, 1952, 38 Riv. di Dir. Int. 90. 


— 
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Sovereign immunity—waiver 


The Dominion of India was held to have waived immunity by appearing 
and pleading on the merits in a suit in a court of Bharatpur State. 
Dominion of India v. Matoliram, All India Rep. 1955 N.U.C. 312 (Rajast- 
han, Jaipur Bench, April 21, 1952). 


Diplomatic immunities 


Upholding the immunity of the Saudi Arabian Minister in Rome from 
suit in Italian courts, the Tribunal of Rome discussed and distinguished 
the immunities of diplomatic representatives in their personal and official 
capacities. Soc. Vivai Industriali Roma v. Legazione dell’Arabia Saudita, 
Nov. 20, 1953, 38 Riv. di Dir. Int. 80. (A note by Antonio Malintoppi is 
appended to the report of this case.) 

The Argentine Supreme Court held that diplomatic immunity was not 
to be granted unless it was invoked by the foreign government. Case of 
Scarponi, Bruno et al., May 5, 1952, 82 Journal de Droit Int. (Clunet) 199. 

For a statement on behalf of the French Government concerning dip- 
lomatic immunities, see 42 Rev. Critique de Droit Int. Privé 892 (1954). 


Foreign acts of state—confiscation—French courts 


An attempt by the daughters of a Russian art collector, whose collection 
was nationalized by the Soviet authorities in 1918, to have a part of the 
collection, brought to Paris for exhibition, sequestrated pending determina- 
tion of title, was unsuccessful in a French court. De Keller v. Maison de 
la Pensée Francaise, 82 Journal du Droit Int. (Clunet) 119 (Civ. Trib. of 
Seine, July 12, 1954). (A note by J. B. Sialelli is appended to the report 
of this case.) 


An Argentine court held invalid as confiscatory a succession duty of 
54.77% affecting a non-domiciled foreigner. Succession of Francisco 
Torrome, 82 Journal du Droit Int. (Clunet) 209 (National Civil Chamber 
of Buenos Aires, July 16, 1954). 

For an Indian case on expulsion of aliens see Muller v. Superintendent, 
All India Rep. 1955 S.C. 367 (Sup. Ct. of India, Feb. 23, 1955). 

For a statement on behalf of the French Government concerning expul- 
sion of aliens, see 44 Rev. Critique de Droit Int. Privé 206 (1955). 


Belligerent occupation—Philippines—sale of land—duress 


In Fernandez v. Howard, 11 Decision L.J. 228, the Philippine Supreme 
Court held, on Jan. 28, 1955, that there was no presumption of duress 
in the sale by an inhabitant of an occupied territory to the belligerent 
occupant of land needed by the latter for military purposes. The court 
reiterated its rejection of the theory of ‘‘collective’’ or ‘‘general’’ duress 


— 
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allegedly exercised by the Japanese in the Philippines as a ground for 
invalidating acts that would otherwise be valid. 


Status of the Republic of South Moluccas 


The Republic of South Moluccas was held to have legal personality for 
the purpose of an interim order of protection in summary proceedings. 
Republic of South Moluccas v. New Guinea and Naulohy, 2 Nederlands 
Tijdschrift voor Internationaal Recht 209 (Netherlands, President of 
Court of First Instance, The Hague, Feb. 10, 1954). 


Decisions of Indian courts—relation of international law to munici- 
pal law—status of Indian states—cession—state succession—crimt- 
nal jurisdiction—eztradition—nationality—territorial waters—bays 
—jurisdiction over chank fisheries—sovereign immunity—effects of 
war—private international law—constitutional law of India 


Decisions of the courts of India on these subjects in 1950, 1951, 1952 
and 1953 are digested in The Indian Year Book of International Affairs, 
1952, pp. 269-286, and 1953, pp. 351-388. 
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The British Year Book of International Law, 1953. H. Lauterpacht 
(editor). London, New York, Toronto: Oxford University Press, 1954. 
pp. viii, 592. Index. $12.00. 


What makes the annual appearance of the British Year Book of Inter- 
national Law so exciting an event and its perusal so rewarding an experi- 
ence for international lawyers? Undoubtedly the imaginative planning 
and skilled editorial direction of Professor Lauterpacht should receive first 
mention. The roster of contributors includes distinguished international 
lawyers and newly discovered young talent. The selection of topics for 
treatment reveals a master hand. Each year scattered materials with which 
international lawyers have had some familiarity are gathered together for 
eomprehensive and significant treatment. For example, in the current 
volume Mr. I. C. MacGibbon, in an article entitled ‘‘Some Observations on 
the Part of Protest in International Law,’’ gives the first comprehensive 
analysis of a subject, not at all new, but which has become of increasing 
importance because of its treatment in several recent decisions of the In- 
ternational Court of Justice and in relation to extensive unilateral claims 
to the continental shelf and areas of the high seas. Reference should also 
be made here to the able discussion of the unhappily named concept of 
‘judicial arbitration’’ by Mr. D. H. N. Johnson in his article on ‘‘The 
Constitution of an Arbitral Tribunal.’’ 

Another type of article characteristic of the British Year Book reveals 
a scholarly and enquiring mind probing accepted conclusions in the light 
of contemporary practice and emerging needs. Particular mention should 
be made of the fresh and original treatment by Mr. Wilfred Jenks of ‘‘The 
Conflict of Law-Making Treaties’’; by Professor Lauterpacht of ‘‘The 
Limits of the Operation of the Law of War’’; by Mr. H. Blix on ‘‘The Re- 
quirement of Ratification’’; by Mr. A. B. Lyons on ‘‘Immunities Other 
Than Jurisdictional of the Property of Diplomatic Envoys’’; of the ex- 
amination by Mr. R. Y. Jennings of the so-called inter se doctrine in his 
‘‘The Commonwealth and International Law.’’ This last article and a 
more comprehensive one by Mr. Clive Parry on ‘‘Plural Nationality and 
Citizenship with Special Reference to the Commonwealth’’ deal with the 
complicated interrelationships of the eategories of ‘‘British subject,’’ 
“British citizen’? and ‘‘British national’’ under current British and 
Commonwealth nationality legislation. 

In other articles, Mr. S. W. Schwebel discusses ‘‘ The International Char- 
acter of the Secretariat of the United Nations’’; Miss Alona Evans, ‘‘Self- 
Executing Treaties in the United States’’; Mr. J. E. S. Faweett, ‘‘The 
Legal Character of International Agreements’’; Mr. A. R. Albrecht, ‘‘The 
Enforcement of Taxation under International Law.’’ In a note Major 
R. R. Baxter discusses ‘‘ Asylum to Prisoners of War.’ 
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Sir Gerald Fitzmaurice continues his series on ‘‘The Law and Procedure 
of the International Court of Justice,’’ this time dealing with general 
principles and sources of international law in opinions of the Court from 
1951 to 1954. His perceptive analyses relate opinions expressed by the 
Court or by its individual Judges to the main stream of international law 
and fully justify his method of discussing within a broad frame of refer- 
ence questions of international law raised by the opinions of the Court, in- 
stead of confining himself to its sometimes narrow decisions. The eminence 
and authority of the Court are such that the value of its opinions on inter- 
national law are not limited to the actual holdings of the Court in a par- 
ticular decision or advisory opinion. 

It may not be improper to express the hope that Judge Lauterpacht 
will be able to continue his outstanding work with the British Year Book 


of International Law. 
HERBERT W. Brices 


An Introduction to International Law. (3rd ed.) By J. G. Starke. 
Toronto: Carswell Co.; London: Butterworth & Co., 1954. pp. xx, 514. 
Index. $5.55. 

The first edition of this book was issued in 1947, the second in 1950, and 
the third is some 200 pages larger than the first. The author, one-time 
member of the League of Nations Secretariat and Vinerian scholar at 
Oxford, has done a lawyer’s, not a publicist’s, text which benefits from 
originating in the last decade. The substance has been presented in an 
arrangement uncontrolled by old ideas of treatment. His six parts deal 
with international law in general, states as subjects of international law, 
rights and duties of states, international transactions, disputes and hostile 
relations (including war and neutrality), and international institutions. 
Theories are mentioned in order to reduce them to practical values, and 
the whole volume has the quality of precise legal statement in current 
terms. Of some 250 cases cited, 175 have been decided since 1920. It 
would be difficult to find a clearer and more accurate view of international 
law today than that afforded in these pages. 

International law to Joseph Gabriel Starke (Why do untitled Britishers 
use only initials?) is a body of law ‘‘which states feel themselves bound to 
observe,’’ including rules relating to international institutions or organi- 
zations and some relating to individuals and non-state entities. Rules are 
rules, whether derived from bilateral or multilateral sources. Monism and 
dualism, international and municipal conflicts, war and ‘‘nonwar’’ hostili- 
ties, different types of recognition and other controversial subjects are ex- 
plained factually, not philosophically, and put in perspective. Full chap- 
ters are devoted to Relations between International Law and State Law, 
Recognition, Succession to Rights and Obligations, and Neutrality and 
Quasi-Neutrality. A 60-page chapter on International Institutions con- 
tains 25 pages descriptive of the United Nations, and the rest is a general 
summary of the structure and functioning of other organizations. These 
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bodies are ‘‘primarily the concern”’ of political science but they do ‘‘mate- 
rially impinge upon the field of international law.’’ They provide the 
international community with a constitutional framework, promotional in 
nature rather than operational, as are the states which compose them and 
with which they share juridical personality. They seem to provide ad- 
ministrative machinery for the states to work with and to facilitate legisla- 
tive decisions of legal significance in the international community. Many 
will think that is too conservative a view of their relation to international 
law, but it is objectively precise. 
Denys P. Myers 


Conceptions Soviétiques de Droit International Public. By Ivo Lapenna. 
Paris: Editions A. Pedone, 1954. pp. 328. Index. 


In order to grasp the Soviet conception of international law and to ap- 
preciate its significance, it is necessary to understand, at the least, (1) the 
Marxist theory of the state, law and morality; (2) the Soviet doctrine of 
international law; (3) the uses to which international law is put in Soviet 
policy and practice; (4) the principal non-Soviet conceptions of the state, 
law and morality; (5) the principal non-Soviet conceptions of interna- 
tional law; (6) the uses to which international law is put in the policies 
and practices of the non-Soviet world. Professor Lapenna’s conscientious 
study is devoted primarily to item (2) in this list, and, by way of intro- 
duction, to certain aspects of item (1). Soviet practice is referred to but 
sporadically. The author explicitly states that his purpose is to give a 
concise but complete picture of the various tendencies in the development 
of the Soviet theory of international law, and goes so far as to remark that 
he has omitted, to the extent possible, works of a specifically political char- 
acter, but that he has been unable to avoid touching upon political concep- 
tions. The reluctance to utilize fully the relevant political materials, which 
is hardly consistent with the admission that Soviet theory is closely linked 
to politics, reduces the value of the book. Also, no attempt is made to re- 
late the Soviet attitude toward international law to the Soviet conception 
of morality and its réle in society. 

Despite Professor Lapenna’s inhibitions, his skill in selection and or- 
ganization lets the materials speak for themselves. The book cannot but 
strengthen the impression that the Soviet attitude toward international 
law is highly pragmatic. International law is permitted to serve, but not 
to control, policy. Rules and precedents are invoked, ignored or reinter- 
preted freely, and often quite crudely, to suit the interests of the Soviet 
state. The lack of inhibitions with which this is done is bound to shock 
non-Soviet observers who believe in international law as an important 
limitation on policy. Yet this is hardly the point at which inquiry should 
stop. Much more should be done to find out how international law is used 
in Soviet policy, on what assumptions, and with what results; and how its 
use by the Soviets compares with its réle in the policies of the non-Soviet 
world. Nor should the possibility that international law has some psycho- 
logical impact on Soviet policy-makers be totally ignored. 
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Professor Lapenna’s study stops with the end of the Stalin era. He 
regards 1938 as the time when the Soviet doctrine of international law 
emerged, under the guidance of Vyshinsky, from a period of confusion into 
relative stability and uniformity. Independent thinking on basic issues 
was no longer to be reflected in the literature. Yet doctrinal difficulties 
persist ; it is still virtually impossible for Soviet jurists to fit international 
law into the orthodox Marxist conception of law. Recent reports indicate 
that discussions of this problem in Soviet literature continue unabated. 
Will the death of Stalin and Vyshinsky and the ‘‘new look’’ in Soviet 
policy, possibly with greater recognition of stability in the relations be- 
tween the two worlds, bring about significant changes in Soviet doctrine? 
Past Soviet experience suggests that legal doctrine may lag several years 
behind new policies. The doctrine of 1938, with its ostensible recognition 
of possibilities of ‘‘collaboration’’ as well as ‘‘struggle’’ with capitalist 
governments, appeared to be a natural sequel to Soviet entrance into the 
League of Nations in 1934 and the attempts to form alliances against the 
Nazi-Japanese axis. 

The last chapter of the first part of the book deals with the Soviet atti- 
tude toward the sources of international law; the second part is devoted 
to an examination of Soviet doctrine on selected specific topics, including 
international personality, diplomatic and trade representatives, recogni- 
tion (on which some interesting ideas have been advanced by Soviet writ- 
ers), sovereignty, intervention, territory, polar regions, treaties, and in- 
ternational organization. Much of this part is simply a digest of Soviet 
writings, some already obsolescent (e.g., on the ‘‘continental shelf,’’ reser- 
vations to treaties, and specialized agencies). It is regrettable that the 
law of war is not covered. The Stalinist doctrine of just war, with its 
sinister implications, is not even mentioned. Some important Soviet mono- 
graphs (e.g., Polyansky on ‘‘ The International Court,’’ and Levin on ‘‘ Dip- 
lomatic Immunities’’) were apparently unavailable to the author. Lack of 
reference to Soviet practice makes some of the conclusions (e.g., on the 
Soviet attitude toward codification) less convincing than they might be 
and exaggerates the significance of views expressed by Soviet writers as 
indicative of the official Soviet position on specific questions (as distin- 
guished from basic doctrines). 

The volume, which opens with a brief but thoughtful foreword by Pro- 
fessor Suzanne Bastid, is well edited. Errors of fact are very few and in- 
significant. It is a distinct, though limited, contribution to the Western 
understanding of Soviet ideology and doctrine in the field of foreign affairs. 

OLIVER J. Lissitzyn 


The Problem of State Succession with Regard to Treaties. By R. W. G. 
de Muralt. The Hague: W. P. Van Stockum & Zoon, 1954. pp. 168. 


Index. 


The events of recent decades have lent added interest to the problem of 
succession to treaties. Doctor de Muralt’s little book is a useful contribu- 
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tion to the elucidation of the problem, although, as he indicates, it is hardly 
a definitive study. It does not purport to be exhaustive in its coverage of 
the documentary material, and the author’s positivism precludes more than 
sporadic evaluation of the practices and decisions in terms of their results. 
To a very large extent, the author presents and analyzes past practices al- 
ready well known to international lawyers; ‘‘he has not aimed at covering 
all the cases.’’ Perhaps the most important omission is that of the rich 
material to be found in the published records of international organiza- 
tions. There are other obvious gaps. Such a sigificant and easily avail- 
able document as the reply of the Government of Israel to the question- 
naire of the International Law Commission (U.N. Doe A/CN.4/19, March 
23, 1950) has apparently remained unknown to the author. There is no 
mention of materials in H. A. Smith’s Great Britain and the Law of Na- 
tions. However, one little-known decision—that of the High Court of Sing- 
apore concerning the applicability to independent Indonesia of a British- 
Netherlands Extradition Treaty—is printed in full in an annex; and some 
other little-known sources are drawn upon. 

The main categories used by the author to organize his materials are 
‘‘extension of sovereignty and of administration,’’ under which distine- 
tions are made between ‘‘metropolitan cases’’ and ‘‘colonial cases’’ and be- 
tween ‘‘treaties not of a local character’’ and ‘‘treaties running with the 
land,’’ as well as between different types of administration, such as protec- 
torates, mandates, etc. ; ‘‘federation and dismemberment’’; and ‘‘independ- 
ence.’’ As might be expected, the author’s conclusions are avowedly tenta- 
tive and not very original. On some points the law is conceded to be totally 
unsettled. An ambiguous attitude toward the relevance of the doctrine of 
changed circumstances contributes to Doctor de Muralt’s inability to relate 
more fruitfully the problem under study to the broader considerations of 
the intentions and expectations of the parties and the functions of treaties 
in the relations between states. He suggests, however, the emergence of a 
rule which he regards as new and states as follows: 


In cases where there exists a close relationship between the newly in- 
dependent State and the old State the former has the choice between 
two ways of solving the problem of the binding force of the latter’s 
treaties with third States. It can either assume the rights and obli- 
gations resulting from such treaties as allow of this construction, or 
it can refuse to accept them, except insofar as they result from treaties 
running with the land. The newly independent State is not allowed 
to accept treaties it considers useful and to reject others. It must 
either accept or reject them all, and the third States with which the 
treaties were concluded will be deemed to have acquiesced in its choice 
if no protest is lodged by them. (Page 141.) 


For this rule he finds some ‘‘ethical and economic’’ justification as well as 


support in practice. 
J. LissItzyNn 
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Problema Territorialnykh Vod v Mezhdunarodnom Prave. By A. N. Niko- 
layev. Moscow: Gosudarstvennoye Izdatelstvo Yuridicheskoi Literatury, 
1954. pp. 307. 


The problem of territorial waters in international law is studied in this 
monograph from the Soviet point of view. All doctrines and practices are 
appraised with characteristic frankness in terms of the interests of the 
Soviet state. Political motives are imputed without hesitation even to the 
Judges of the International Court of Justice, whose decisions in the Corfu 
Channel case and the Anglo-Norwegian Fisheries case are critically an- 
alyzed. 

Although the freedom of the seas is approved, more interest is shown 
in upholding (1) the freedom of each state to fix the limits of its territorial 
waters (taking into account, it is added, its own special circumstances as 
well as the needs of international navigation), and (2) the greatest possible 
freedom for each state to exercise its sovereignty in its territorial waters. 
These principles are said to be opposed by the United States, Great Britain 
and other strong maritime Powers of the ‘‘imperialist camp.’* Proposals 
to submit the problem of territorial waters or certain aspects of it to the 
decision of such bodies as the General Assembly of the United Nations or 
the International Court, in which there is said to be an ‘‘American- 
English’’ majority, are denounced as serving the interests of the ‘‘im- 
perialist camp.’’ Yet signs are seen of a rift in this camp; the fact that 
the American member of the International Law Commission (Hudson) 
opposed the three-mile doctrine and favored a maximum twelve-mile zone 
is regarded as perplexing but warranting the cautious conclusion that the 
United States is about to change its policy. The outcome of the Anglo- 
Norwegian case is construed as a victory for American over British influ- 
ence. Furthermore, the smaller capitalist states are seen as being increas- 
ingly restive under the limitations on their sovereignty inherent in the 


doctrines upheld by the strong ‘‘imperialist’’ Powers. 


Soviet territorial waters are a part of the territory of the U.S.S.R., 
are under its sovereignty and are its state socialist property. The 
width of Soviet territorial waters is at present 12 nautical miles. 
(Page 204.) 

Although some ambiguity in Soviet legislation is recognized, the view of cer- 
tain Soviet authors that the U.S.S.R. has no territorial waters as such, but 
only zones for specific purposes, is sharply rejected, and an effort is made 
to trace the 12-mile claim as far back in Russian history as possible. The 
U.S.S.R. makes no claims to contiguous zones beyond twelve miles, and such 
claims by other Powers are regarded as of doubtful validity unless sanc- 
tioned by international agreement. The problem of the continental shelf 
is expressly excluded from the scope of the discussion. The suggestion of 
other Soviet authors that four seas in the Arctic adjoining the Siberian 
coast—the Kara, Laptev, East Siberian and Chukot Seas—may be properly 
regarded as Soviet ‘‘historic bays’’ is approved; and it is recommended 
that consideration be given to measuring Soviet territorial waters in cer- 
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tain northern regions from the edge of stationary shore ice. Much em- 
phasis is put on the term ‘‘territorial waters’’ as being preferable to ‘‘ter- 
ritorial sea.’’ 

‘‘TInnocent passage’’ is viewed coldly ; approval is expressed of the idea, 
embodied in the Bulgarian law of 1951 on territorial waters, that foreign 
merchant vessels are entitled to passage through territorial waters only to 
the extent necessary in the normal course of navigation. Warships are 
denied the right of innocent passage. However, they are said to be en- 
titled to exterritoriality in foreign territorial waters and ports. 

The wealth of material on Russian and Soviet legislation and practice 
makes the book particularly valuable to Western readers. Ample use is 
also made of non-Soviet primary and secondary sources, with special at- 
tention to attempts at codification under the auspices of the League and 
the United Nations. There are, however, strange gaps; for example, 
neither Jessup on Territorial Waters nor Riesenfeld on Protection of 
Coastal Fisheries is mentioned. The errors of fact include the attribution 
to the United States of a 12-mile fisheries zone. It is curious to find the 
Nyon Agreement of 1937 on the Suppression of Piracy during the Spanish 
Civil War listed as being still in force. Appendices contain apparently 
exhaustive lists of Soviet legislation, regulations and treaties bearing on 
territorial waters, translations of certain codification drafts, a comparative 
table of the Hague (1930) and Geneva (1952-1953) drafts on the law of 
the territorial sea, and an elaborate table of claims of all the countries of 
the world to territorial waters and contiguous zones, with a summary tabu- 
lation of the number of states making particular types of claims. 


Ouiver J. LissiItzyn 


Notas sobre la Soberania Maritima del Perii: Defensa de las 200 millas de 
mar peruano ante las recientes transgresiones. By Enrique Garcia 
Sayan. Lima: Talleres Graficos P. L. Villanueva, 1955. pp. 62. 
Index. 


This is a lawyer’s brief in support of the Peruvian claim to a 200-mile 
zone written by the Minister of Foreign Relations at the time of the pro- 
mulgation of the presidential decree of August 1, 1947, which first an- 
nounced Peru’s assertion of national sovereignty over the continental shelf. 
It is a very able brief. 

In essence the Peruvian claim is supported on the strongest possible 
ground, namely, the national interest in the conservation of the natural 
resources of the adjacent seas and sea bed, coupled with a general right of 
self-preservation. The author points especially to the scientifically es- 
tablished dependence of the important guano industry upon the fish which 
are the food supply of the birds producing the guano. ‘The usual interest 
of the coastal state in the products of the fisheries as a source of food for 
the population and in the exploitation of petroleum is also stressed. A 
parallel is found between Elihu Root’s explanation of the legal basis of 
the Monroe Doctrine and Peru’s assertion of its own right of self-defense. 
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It is argued that the attempt of the United States to distinguish between 
jurisdictional and sovereign rights is not sound in law or fact, but the 
fact that Peru claims sovereignty over the extended zone is not minimized. 
By referring to special claims (mainly jurisdictional in character) of 
other states, the author argues that the three-mile rule, if it ever was law, 
is clearly recognized to be outmoded and cannot be considered sacrosanct. 
He draws comfort from the judgment of the International Court of Justice 
in the Anglo-Norwegian Fisheries case, and especially, of course, from the 
separate opinion of Judge Alvarez. The recent Onassis and North Ameri- 
ean ‘‘tuna-clippers’’ cases are analyzed and two annexes give first a cal- 
endar of events in the Onassis case and then the judgment of the Peruvian 
court of November 26, 1954.1. Other annexes contain the texts of the basic 
decree of 1947, the Petroleum law of 1952 (redefining the 200-mile zone), 
the Supreme Resolution of January 12, 1955, and the tripartite declaration 
of Chile, Peru, and Ecuador signed at Santiago on August 18, 1952. 
There is a brief index. This is a very useful little book for those who wish 
a better understanding of the basis of the claim of Peru and other countries. 


C. JEssuP 


Limitation of Liabilities in International Air Law. By H. Drion. The 
Hague: Martinus Nijhoff, 1954. pp. xxvii, 389. Index. Gld. 24.50. 


The rapid growth of air transportation and the continuing efforts to 
elaborate new conventions on private international air law make very 
timely the appearance of Mr. Drion’s excellent commentary on the prob- 
lems arising in connection with the limitation of liability of air carriers 
under the Warsaw Convention of 1929 and the Rome Conventions of 1933 
and 1952. Since only the Warsaw Convention has been extensively ratified 
and applied in practice, it naturally receives the major share of attention. 

Although the author makes no attempt to cover the entire contents of the 
three conventions, restricting his discussion to the provisions directly re- 
lated to limitation of liability, his imagination and minute knowledge of 
the material lead him a}ong many obscure paths not often trod by other 
writers. Yet there is nothing academic or impractical in his approach. 
Profiting by study in the United States and Canada as well as in Europe, 
and by personal participation as a Netherlands representative in interna- 
tional air law conferences, Mr. Drion shrewdly distinguishes problems that 
are likely to be of practical significance from those that are not, and con- 
centrates on the former. His approach, however, is the opposite of pe- 
destrian or provincial. The reader is not allowed to forget the larger is- 
sues of the public interest, and the author’s field of vision is oecumenical 
in breath. He states that: 


International air law has its aerial roots hanging down in the soil of 
as many national systems of laws as there are countries flown over by 
aircraft. ... The real purpose of discussing national laws ... can 
only be to cultivate a certain awareness as to the existence of possi- 


1 Digested above, p. 575. 
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bilities outside the sphere of one’s own legal thinking, an awareness 
which is as essential for the intelligent interpretation of the air law 
conventions, as it is necessary for the handling of the day-to-day legal 
problems which arise out of international air transportation. 

Mr. Drion has managed to collect and effectively present an amazing 
number of judicial decisions from some eighteen countries, as well as to 
draw upon a vast literature in many languages. He shows, furthermore, 
full appreciation of the importance of understanding the policies and the 
real meanings behind the decisions and the verbalizations. Conceptualism 
is rejected in favor of interpretations which accord proper weight to the 
general purposes of the conventions and the desirability of the results. 
Yet the author remains admirably objective. 

The material is organized under the following headings: The grounds 
for limitation of liability in private air law; scope of application of the 
limitation of liability provisions; extent of damages for which liability is 
to be limited; persons protected by the limitation provisions; calculation 
of limits; wilful misconduct and gross negligence—their effect on limitation 
of liability ; special cases of unlimited liability; and distribution of limit 
in case of plurality of claimants. The nature of the work precludes any 
‘‘general conclusions.’’ Strangely, the author seems not to realize that his 
thorough discussion of the grounds for limitation of liability is bound to 
raise serious doubts that such limitation is socially justified. 

One notes with interest the pervasive nature of linguistic difficulties in 
the drafting and interpretation of the conventions. Contrary to a wide- 
spread belief, the use of only one language as the authentic text, as in the 
ease of the Warsaw Convention, does not appear to be an effective remedy. 
The absence of an authentic text in another language may, indeed, com- 
plicate rather than simplify matters, as in the case of the divergent British 
and American translations of the Warsaw Convention used by the courts. 
Also noteworthy, in view of the currently fashionable depreciation of the 
value of preparatory work in the interpretation of treaties, is Mr. Drion’s 
frequent and unhesitating resort to the minutes of the conferences to elu- 
cidate the meaning of the conventions. 

The book is well edited and provided with excellent tables of cases and 


an index. 
OLIVER J. LissITzyN 


The Study of International Relations. By Quiney Wright. New York: 
Appleton-Century-Crofts, 1955. pp. xii,642. Appendix. Index. $6.75. 

Contemporary International Law: A Balance Sheet. By Quincy Wright. 
Garden City, N. Y.: Doubleday and Co., 1955. pp. x, 66. $0.95. 


The President of the American Society of International Law has pub- 
lished two books almost simultaneously. One of these is a textbook in 
which the author continues an analysis of the disciplines set forth in his 
monumental Study of War of 1942. The other is a revised version of lec- 
tures delivered by him in March, 1949, before the Turkish Institute of 
International Law at Istanbul and Ankara. 
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The disciplines analyzed by Professor Wright in detail include interna- 
tional law. A discipline, according to Webster, is, among other things, a 
branch of knowledge or a course of study. It implies, according to Pro- 
fessor Wright, 


consciousness by writers that there is a subject with some sort of unity; 
a concept of the scope of the subject and of the boundaries which sepa- 
rate it from other subjects; a certain consensus on its subdivisions, its 
organization and its methods; and some recognition of the persons who 
are expert on the subject and of the criteria for establishing such ex- 
pertness. (p. 23.) 


International relations, only recently recognized as a discipline, is studied 
by the author in the light of older disciplines, characterized as root dis- 
ciplines, which have contributed to its development. International law is 
discussed both as a root discipline (p. 33) and as a practical discipline 
(pp. 216-236). A chapter is devoted to each of the ten practical disciplines 
(international politics, the art of war, the art of diplomacy, the conduct of 
foreign relations, colonial government, international organization, interna- 
tional law, international economics, international communication, and in- 
ternational education), and to each of the theoretical disciplines (political 
geography, political demography, technology, the sociology of interna- 
national relations, the psychology of international relations, and interna- 
tional ethics). 

Busy readers of this JoURNAL may be obliged to deny themselves the pleas- 
ure of following Professor Wright in his fascinating excursions into the 
theoretical disciplines and even into the root and practical disciplines other 
than international law. They will be well repaid, however, for the time 
they spend in the study of his chapter on international law. The follow- 


ing excerpts from that chapter (pp. 228-230) will indicate its quality: 

The old international law assumed that states are the only subjects 
of international law, that they enjoy sovereignty and independence 
except in so far as modified by explicit rules of customary or conven- 
tional international law, that they are free to initiate war for reason 
of state, and that nonparticipating states are obliged to observe im- 
partial neutrality. 

The new international law assumes that individuals and interna- 
tional organizations, as well as states, are subjects of international law; 
that the sovereignty and independence of states is limited by rules of 
international law and procedure intended to realize the purposes and 
maintain the principles of the United Nations Charter; that the initi- 
ation of aggressive war is an unlawful act and does not protect the 
responsible individuals from criminal prosecution even if committed 
in the name of a state, and that non-participating states must not help 
the aggressor and must assist the United Nations in maintaining and 
restoring international peace and security. . 

Juristic opinion is divided as between advocates of the old and the 
new international law. It is urged on the one hand that the political 
and social conditions of the world will not in any foreseeable future 
permit realization of the new international law; that assertion of a 
law incapable of realization, produces disillusionment, contempt for 
law, and retrogression to chaos; that the new international law im- 
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plies a centralization of world authority favorable to administrative 
tyranny and dangerous to human liberty; and that, in any case, such 
centralization presupposes a uniformity of world civilization which 
would eliminate the competition of value systems essential for human 


progress. ... 
The advocates of the new international law, on the other hand, urge 
that the old international law ... is not adapted to the shrinking 


world in which all peoples are vulnerable to military, economic, and 
propaganda attacks from distant quarters and that civilization or even 
the human race itself will be destroyed unless the world organizes ef- 
fectively to maintain the principles of the new international law. 

The new international law, it is insisted, need not involve a degree 
of legal or political centralization or cultural uniformity incompatible 
with human progress, in fact the social and cultural differences among 
nations and regions are so embedded in geographic, climatic, economic, 
and historic conditions that fear of too much uniformity in the world 
is fantastic. Concerted effort on the political, economic, educational, 
and cultural fronts can, it is said, create conditions under which the 
new international law can be realized. It is, therefore, asserted that 
the old international law has become obsolete and undesirable beyond 
hope of revival, and that the peoples and governments must strive to 
realize the new international law to which they have committed 


themselves. 

The slenderer of the books under review is issued as one of the Double- 
day short studies in political science. In the author’s words (p. 4), it 
‘‘emphasizes the dynamic character of international law and deals partic- 
ularly with the influence of international organization and international 
politics in effecting important but imperfectly implemented changes in in- 
ternational law during the twentieth century.’’ International law, the 
author acknowledges (p. 51), ‘‘remains subordinate to international poli- 
ties,’’ and ‘‘the conditions of the world bear little resemblance to the ex- 
pectations set forth in legal documents’’ (p. 52). ‘‘National states,’’ he 
observes, ‘‘rest on complex equilibria of power.’’ ‘‘The balance of power 
in world polities,’’ on the other hand, ‘‘has been characterized by its sim- 
plicity’’ (p. 59). The best hope for the peaceful development of a law- 
governed world lies, in the author’s opinion, in the possibility that this 


balance may be made more complicated. 
EpGar TURLINGTON 


Laws Concerning Nationality. United Nations Doe. No. ST/LEG/ 
SER.B/4; Sales No. 1954.V.1. New York: The United Nations, 1954. 
pp. xvii, 594. $4.00. 


This volume is of importance to almost all practical workers in the inter- 
national legal field. It gives in English version (except for French ver- 
sions of laws originally in French) the texts of current nationality legisla- 
tion of 84 nations, including all Members of the United Nations except 
Byelorussia, Ukraine, and Yemen. It also contains the Hague Convention 
and Protocols of 1930 and other multilateral treaties on nationality. 

A great proportion of the international law problems which come before 
foreign offices or which are dealt with by practicing lawyers involve matters 
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of nationality at least incidentally. As the 1929 collection by Flournoy 
and Hudson? began to go out of date, the need for such a volume as the 
present has increased, but there has been no ready collection of the texts 
of nationality laws available. 69 of the 84 nations covered by this book 
have adopted new fundamental laws on nationality since 1929 (including 
the United States, for example), while yet others have amended their legis- 
lation in the last 26 years. The United Nations Secretariat has prepared 
and published this collection, pursuant to recommendation of the Interna- 
tional Law Commission, both as a means to make the evidence of customary 
international law more readily available and to serve the needs of the 
International Law Commission in its own work of progressive development 
and codification of international law. The task has been well performed, 
and it will also serve a great need felt by lawyers, government officials, 
teachers and scholars who must work with the nationality laws of countries 
other than their own. 


W. W. B. 


La Doctrina del Reconocimiento en la Teoria y en la Practica de los Estados. 
By Gabriela Arevalo Blumenkron. Mexico, D.F.: Porrua Hnos. y Cia., 
1954. pp. 160. Appendix. Index. Bibliography. 


This is a competent, comprehensive and readable review of the leading 
authorities and of state practice with respect to recognition of states and 
governments. The author adopts Professor Wright’s view that recogni- 
tion of states is in principle declarative but in practice constitutive (p. 44). 
She is disturbed by the fact that recognition of governments has sometimes 
been used as ‘‘an instrument of national policy of states’’ (p. 131). She 
approves the Estrada Doctrine, ‘‘an important contribution of Mexico’’ 
(p. 132), chiefly on the ground that in practice it would transform express 
recognition into tacit recognition (p. 131). The appendix (pp. 135-149) 
contains interesting notes on Luther v. Sagor, Salimoff v. Standard Oil, the 
Tinoco case and the Arantzazu Mendi ease. 

EpGar TURLINGTON 


European Yearbook. Vol. 1. Published under the Auspices of the Council 
of Europe. The Hague: Martinus Nijhoff, 1955. pp. xxvi, 584. Index. 
Gld. 28.50. 


The joint editors of this volume, Drs. B. Landheer and A. H. Robertson, 
have begun a most useful series for the Editorial Committee at Strasbourg. 
The text is French and English, all documents being in both languages, and 
the papers summarized in the other language. Ten papers fill a third of 
the space, six of them dealing with the work of the Council of Europe, the 
Organization for European Economie Co-operation, the European Coal and 
Steel Community and the European Convention on Human Rights, by their 

1R. W. Flournoy and M. O. Hudson, A Collection of Nationality Laws of Various 


Countries as Contained in Constitutions, Statutes and Treaties (1929); reviewed by 
H. B. Hazard, 25 A.J.I.L. 176 (1931). 
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officials. Eeleo van Kleffens examines unity and diversity in Europe, 
Robert Schuman, Europe’s cultural and spiritual community and C. Wil- 
fred Jenks, ‘‘ World Organization and European Integration.’’ Professor 
Basilio Cialdea of Rome hopefully analyzes the future prospects of the 
European Political Community which was sidetracked with the defeat of 
the European Defense Community. 

This Yearbook promises to be a documentary bible for its subject. The 
eight chapters on institutions contain chronologies and structural and or- 
ganizational accounts as well as texts and lists of publications. In addi- 
tion there is a bibliography giving excerpts from books and titles of articles. 

The extent of development will astonish many who use this volume. The 
Brussels Treaty Organization, now transformed into the Western European 
Union, ramifies socially and culturally as widely as the Organization for 
European Economie Co-operation does economically with its European 
Payments Union, European Productivity Agency, and its horizontal and 
vertical committees. The supra-national European Coal and Steel Com- 
munity and the Council of Europe are the source and channel for further 
evolution. This first Yearbook only partially presents the picture of in- 
tegration. It notices the Northern Council of the four Scandinavian states, 
the European Conference of Ministers of Transport, the European Organi- 
zation for Nuclear Research and the European Conference on the Organi- 
zation of Agricultural Markets. But the Civil Aviation Conference and 
at least a dozen important conventions concluded by the organizations no- 
ticed are held over for the second volume. It is evident that European 
integration is on the march and needs a yearbook to record its progress. 


Denys P. MYers 


Political Handbook of the World, 1955. Walter H. Mallory (editor). 
New York: Harper & Brothers, for Council on Foreign Relations, 1955. 
pp. 230. $3.75. 


The twenty-eighth annual edition of this standard work is even better 
than the jacket says it is. It was not only brought up to date as of January 
1, 1955; it records, on page 151, significant political events that occurred 
on January 3 and 15, 1955. This reviewer would welcome amplification 
of the data presented on some of the nineteen countries which are brought 
together under the head of ‘‘Other Countries’’ on the last five pages of 
the book. 

EpGar TURLINGTON 


The Political Economy of American Foreign Policy. Its Concepts, Strat- 
egy, and Limits. Report of a Study Group Sponsored by the Woodrow 
Wilson Foundation and the National Planning Association. New York: 
Henry Holt and Co., 1955. pp. xviii, 414. Index. $6.00. 


This is a thought-provoking volume dealing with one compartment of 
our foreign policy—American foreign economic policy in its contemporary 
Setting. In the first and excellent chapter the Study Group distinguishes 
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between 19th-century world economy and 20th-century international econ- 
omy. The former achieved and maintained a combination of economic 
freedom, caleulability, and mutual adaptability of national economic struc- 
tures and monetary systems; the latter is seeking to achieve a greater de- 
gree of international economic integration and to improve the economic 
health of the Western nations. The central objective of American foreign 
economic policy, so the Study Group concludes, should be the fostering of 
a better integrated and more effectively functioning international economic 
system in the age of total foreign policy. 

The volume contains two parts entitled, respectively, Diagnosis and Pre- 
scription. Under the heading of Diagnosis the Study Group has attempted 
to present a ‘‘reasonably comprehensive picture, seen in a new perspective, 
of the chief disorders of the contemporary international economy and of its 
component national economies’’ such as those of Western Europe, Japan, 
the United States, and the underdeveloped countries. Under Prescription 
the group presents an analysis of postwar American foreign economic policy 
in theory and practice, the role of the United States and the administration 
of American foreign economic policy. In addition ample attention is given 
to the economic organization of the Western Community, including the 
Commonwealth, and the independent underdeveloped nations. By way of 
prescription of steps to be taken to make relationships more satisfactory 
between the industrial countries and the independent underdeveloped na- 
tions, the authors endorse private capital investment in foreign lands, the 
International Finance Corporation—still to be established—and, possibly 
as an addition to it, an International Development Corporation, providing 
new sources of venture capital and opening up new opportunities for pri- 
vate investors. They approve of continued loans or grants by the United 
States Government to the underdeveloped areas and they recommend such 
devices as buffer-stock arrangements and certain commodity stabilization 
agreements. 

In the concluding chapter the authors face the problem of whether Amer- 
icans under the system of competitive private enterprise will attain the 
degree of national understanding needed and possess the energy and 
moral inspiration necessary to establish this relationship between the in- 
dustrial nations and the underdeveloped areas. They point to a major 
obstacle to more effective American leadership: ‘‘ American reluctance to 
exercise power to even the minimum degree necessary to create and sup- 
port a tolerable political and economic order among the nations of the free 
world.’’ They acknowledge the need for redefinition and renovation of 
the living values of our society, the need to express ‘‘creatively and rele- 
vantly a new concept of the American mission in the world.’’ 

The fact that most of the members of the Study Group have served in 
the executive or legislative branch of the United States Government makes 
the recommendations more meaningful; it will not make them acceptable to 
those Americans who cling to concepts of the 19th-century world economy. 

The Political Economy of American Foreign Policy will appeal to the 
student of international relations and to the person who is seeking infor- 
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mation about the underdeveloped areas. Citizens of the United States 

would do well to read the book, especially chapters one, nine, ten and eleven. 

Within those four chapters alone there is plenty of food for thought. 
Mary E. BrapsHaw 


Promoting Economic Development. The United States and Southern Asia. 
By Edward S. Mason. Foreword by Homer D. Crotty. Claremont, 
Calif.: Claremont College, 1955. pp. ii, 83. $2.75. 

Asia and Africa in the Modern World. Basic Information Concerning In- 
dependent Countries. Edited by S. L. Poplai. Bombay and Calcutta: 
Asia Publishing House; New York: Institute of Pacific Relations, 1955. 
pp. vili, 218. Tables. Appendices. $1.25. 

Aiding Underdeveloped Countries Through International Economic Co- 
operation. By G. Van Der Veen. Delft: Naamloze Vennootschap W. 
D. Meinema, 1954. pp. 200. $2.50. 


Dean Mason of the Harvard Graduate School of Public Administration 
served the Government of Pakistan in 1954 as a consultant to the National 
Planning Board. On his return he delivered the Claremont Lectures 
before a general audience of business and professional leaders, which 
are reproduced in this volume, together with a more technical chapter on 
“*Pakistan, a Case Study.’’ The author is convinced that the Communist 
threat in Asia is 


a two-pronged threat . . . of external military aggression and . . . of 
internal revolution. To attempt to meet the second more effectively 
does not mean that we can neglect the first. . . . I strongly believe, 


on security grounds, that a sizeable economic assistance program for 
southern Asia is in the interests of the United States. But I do not 
believe that results can be guaranteed. (pp. 2-3.) 


Dean Mason’s reasoning is calm and buttressed by strong economie argu- 
ments. He does not play down the inherent difficulties in the situation, 
including tradition and inertia, shortage of organizing and administrative 
capacity, rapid population increases, and the preponderance of traders, 
money-lenders, and real estate speculators among the native entrepreneurs. 
United States economic assistance to the countries of southern Asia is 
‘*nevertheless, a risk that seems to me worth taking’’ (p. 54). 

Mr. 8S. L. Poplai of the Staff of the Indian Council of World Affairs has 
edited a convenient handbook on the Asian and African countries which 
were represented at the Bandung Conference (omitting the Union of South 
Africa, South and North Korea, Formosa and Israel). It contains brief 
but instructive geographic and historical notes, and information on the 
‘Constitutional Framework,’’ ‘‘Foreign Relations’’ and ‘‘Economic Re- 
sources’’ of these countries. The presentation is factual and generally 
objective. An introductory chapter on the ‘‘Genesis of the Asian-African 
Conference’’ and an Appendix of pertinent documents are very helpful. 
The population statistics given in the text, however, are not identical with 
those listed in the Appendix, except in a few instances; in the case of 
Liberia the difference is one hundred percent (pp. 31, 216). 
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Dr. Van Der Veen’s dissertation at the University of Amsterdam lists 
and discusses briefly a wide variety of facts and developments relating to 
the economic situation of underdeveloped countries and to national and 
international efforts related to their improvement, from the fifteenth cen- 
tury on. The author deals with his subject from the points of view of law, 
economics, international organization, and religion, and therefore provides 
multa rather than multum for the reader who, however, is grateful here and 
there for an interesting new fact or angle. The documentation is careful 
and extensive, but ends with 1951. 

JOHN Brown Mason 
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